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I . 


INTRODUCTION 


This  report  summarizes  Keyser  Marston  Associates,  Inc.’s  evaluation 
of  the  disposition  terms  between  the  San  Francisco  Redevelopment 
Agency  (the  Agency)  and  YFG  Associates,  a California  limited 
partnership,  of  which  Olympia  <5c  York  California  Equities  Corpora- 
tion, Marriott  Corporation  and  Willis  <5c  Associates  are  general 
partners,  for  development  of  the  Yerba  Buena  Gardens  (YBG)  mixed 
use  development  in  downtown  San  Francisco. 

The  report  (1)  identifies  the  business  terms  which  have  been  nego- 
tiated, (2)  evaluates  the  fairness  of  those  terms  to  the  Agency, 

(3)  presents  the  Agency  staff's  evaluation  of  public  sector  finan- 
cial feasibility,  and  (4)  quantifies  additional  public  revenues 
that  would  be  generated  by  the  project. 

An  Appendix  to  this  report,  in  a separate  document,  provides 
back-up  for  the  evaluation  of  the  business  terms. 

This  report  does  not  purport  to  evaluate  the  legal  adequacy  of  any 
of  the  provisions  of  the  proposed  agreements  between  the  Agency  and 
the  development  entity.  F.ather,  it  focuses  on  the  major  economic 
deal  points  in  respect  to  various  forms  of  compensation  paid  by  the 
development  entity  to  the  Agency. 

As  background  for  the  reader,  it  should  be  noted  that  Keyser 
Marston  Associates,  Inc.  has  served  as  the  economic  and  real  estate 
consultant  to  the  Agency  for  this  project,  and  that  our  activities 
have  included  assistance  in:  (1)  definition  of  the  overall  devel- 
opment concept,  (2)  preparation  of  the  Request  for  Qualifications 
(RFQ)  to  developers,  (3)  developer  selection,  (4)  negotiation  of 
the  business  terms.  This  real  estate  consulting  firm  specializes 
in  the  predevelopment  process  and  has  assisted  more  than  150  public 
and  private  clients  in  the  western  states.  The  firm  has  advised 
clients  on  matters  related  to  complex,  large  scale  downtown  pro- 
jects, a number  of  which  are  of  regional  and  national  significance. 

All  value  estimates  are  as  of  August  1984. 


1 


KevserMarstonAssociatesInc. 


II. 


EXECUTIVE  SUMMARY 


o The  project  is  a major  mixed  use  development  comprised  of 

office,  hotel,  retail,  residential,  (amusement,  recreation, 
and  entertainment),  A.R.E,  open  space,  and  cultural  uses  on 
four  development  parcels  totalling  approximately  23.99 
acres,  adjacent  to  the  San  Francisco  Financial  District 
between  Market  and  Folsom  Streets. 

o The  scale,  character,  and  physical  integration  of  the  uses 

are  clearly  those  of  a project  of  major  regional  and  nation- 
al significance. 

o The  Agency  will  sell  office  and  residential  parcels  to  the 
developers.  It  will  lease  to  the  developers  land  for  the 
retail,  A.R.E. , hotel  uses,  and  lease  and  sell  land  for  parking 
either  separately  or  as  part  of  other  parcels  to  be  disposed 
of.  The  Agency  will  commit  the  disposition  proceeds  to  cause 
to  be  constructed  a high  amenity  landscaped  urban  environment 
(The  Gardens)  on  two  of  the  blocks,  as  well  as  a substantial 
complement  of  cultural  uses.  It  will  commit  the  ongoing 
stream  of  land  lease  income  to  secure,  operate,  and  maintain 
public  areas  in  the  project  and  the  cultural  facilities  and 
for  other  specified  uses  related  to  the  project. 

o We  have  evaluated  the  proposed  disposition  proceeds  and  land 
lease  terms  and  conclude  that  the  business  terms  will  result 
in  the  Agency  receiving  not  less  than  fair  reuse  value 
for  the  property  that  is  sold  or  leased  to  the  developers. 

The  transaction  is  fair  and  advantageous  to  the  Agency  and 
will  enable  it  to  achieve  the  public  objectives  for  the 
Yerba  Buena  Gardens  development. 

o The  project  will  generate  nearly  $17  million  annually  in 

municipal  revenues  to  the  City  and  County  of  San  Francisco  at 
completion,  in  addition  to  the  land  lease  and  sale  income  to 
the  Agency  resulting  from  the  business  terms. 

o In  a separate  report,  we  have  evaluated,  as  required  by  Sec- 
tion 33433  of  the  California  Community  Redevelopment  Law  (Sec- 
tions 33000  e_t.  secj.  of  the  Health  and  Safety  Code),  the 
transaction  as  it  pertains  to  the  former  GSA  Site  which  was 
indirectly  acquired  by  the  Agency  by  the  commitment  of  tax 
increments,  to  be  used  if  necessary  to  service  a loan,  the 
proceeds  of  which  were  partially  used  to  acquire  the  site. 

o The  Agency  staff  evaluation  has  concluded  that  the  project  is 
financially  feasible  for  the  Agency. 
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III.  IDENTIFICATION  OF  BUSINESS  TERMS 


This  section  of  the  report  summarizes  the  major  aspects  of  the 
business  transaction  between  the  Agency  and  the  developers  of  the 
YBG  Project. 

The  development  consists  of  parcels  on  four  blocks  extending  from 
Market  Street  on  the  north  to  Folsom  Street  on  the  south.  Three  of 
the  parcels  (CB-1,  CB-2  and  CB-3)  are  between  Third  Street  and 
Fourth  Street.  The  fourth  parcel  (EB-2)  occupies  the  westernmost 
portion  of  the  block  bounded  by  Mission  Street,  Howard  Street, 

Third  Street,  and  New  Montgomery  Street. 

Central  Block  1 (CB-1)  is  the  northernmost  block  and  adjoins  the 
retail  and  financial  districts.  The  total  land  area  is  approxi- 
mately 6.24  acres.  Central  Block  2 (CB-2)  is  a 10.42  acre  parcel 
located  south  of  CB-1  and  adjacent  to  the  George  R.  Moscone  Conven- 
tion Center.  Central  Block  3 (CB-3)  is  the  surface  area  on  top  of 
the  Convention  Center,  of  which  approximately  4.71  acres  are 
developable.  East  Block  2 (EB-2)  has  been  identified  above;  it 
contains  approximately  2.62  acres. 

A^ SALE  OF  PARCELS 

The  Agency  will  sell  in  fee  the  following  parcels: 

1.  CB-1  office  site  for  750,000  sq.  ft.  office  building  will  be 
sold  for  a minimum  price  of  $32,497,500.  This  value  applies 
to  July  1 98  3 and  will  be  escalated  at  a rate  equal  to  that  in 
a recognized  construction  index,  not  to  exceed  12%  per  annum, 
from  that  date  to  the  date  of  conveyance.  In  addition,  the 
Agency  will  receive  8%  o f the  net  cash  flow  from  the  office 
bui Id i ng . 

2.  CB-1  residential  site  (40  dwelling  units)  will  be  sold  for  (1) 
$36,900  per  dwelling  unit,  or  (2)  30%  of  the  development 
profit  after  a developer  profit  of  20%,  whichever  is  greater. 
The  $36,900  value  applies  to  July  1983  and  will  be  escalated 
to  the  date  of  conveyance. 

3.  EB-2  office  site  for  a 500,000  sq.  ft.  office  building  will  be 
sold  to  these  developers  or  to  another  entity,  with  these 
developers  retaining  a right  of  first  refusal.  The  site  will 
be  sold  for  appraised  fair  market  value  at  time  of  sale.  If 
sold  to  these  developers  through  exercise  of  their  right  of 
first  refusal,  the  developers  will  make  participation  payments 
if  these  payments  are  specified  in  the  third  party  offer.  If 
purchased  not  through  exercise  of  a right  of  first  refusal, 
the  developers  will  pay  participation  payments  as  per  the  CB-1 
off  ice  bui lding. 
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4.  EB-2  residential  site  for  300-500  dwelling  units  will  be  sold 
to  these  developers  or  to  another  entity,  with  these  devel- 
opers retaining  a right  of  first  refusal.  The  site  will  be 
sold  for  appraised  fair  market  value  at  time  of  sale.  Appli- 
cability of  Profit-sharing  by  the  Agency  will  be  determined  in 
a way  identical  to  the  CB-1  residential  site  if  the  developer 
purchases  the  site  pursuant  to  its  option. 

B.  LEASE  OF  PARCELS 


The  developer  will  lease  (in  the  case  of  CB-1  and  CB-2)  and  sub- 
lease (in  the  case  of  CB-3)  parcels  which  will  accommodate  hotel, 
retail,  A.R.E.  uses,  and  parking. 

1.  The  developer  will  lease  the  hotel  sites  on  CB-1  and  CB-2  and 
construct  a 1,500  room  hotel,  including  all  the  ancillary 
facilities  and  parking  associated  with  the  hotel  such  as 
eating  and  drinking  facilities,  meeting  rooms,  and  banquet 
facilities.  The  land  rent  will  consist  of  these  elements: 

a.  Option/Holding  Rent  - From  the  date  of  the  DDA  and  ending 
on  the  third  anniversary  of  the  execution  of  the  DDA,  in 
the  amount  of  $325,000  per  year.  From  the  third  anniver- 
sary of  the  execution  of  the  DDA  and  ending  the  earlier 
of  (1)  the  Opening  Date  or  (2)  a "Target  Date"  thirty-six 
months  from  the  date  of  the  lease,  $500,000  per  year. 

b.  Mimimum  Rent  - Beginning  on  the  earlier  of  the  Opening 
Date  or  Target  Date,  to  the  date  i mmedi  ately  prior  to  the 
eighth  anniversary  of  the  earlier  of  either  the  Opening 
Date  or  the  Target  Date,  $700  per  room  per  year 
($1,050,000  for  1,500  rooms),  increasing  to  $1,000  per 
year  per  room  thereafter,  for  the  initial  term  of  the 
lease  (60  years). 

c*  Percentage  Rent  - Equal  to  4%  of  gross  room  sales  and  2% 
of  other  sales  in  the  hotel,  against  minimum  rent. 

3.  The  developer  will  lease  land  in  CB-1,  CB-2,  and  CB-3  that 

will  accommodate  between  183,000  and  200,000  sq.  ft.  of  retail 
uses.  The  developer  will  pay  Base  Rent  of  $l/sq.  ft.  of  net 
leaseable  retail  area  (essentially  identical  to  the  more  typi- 
cal gross  leaseable  area  - GLA)  for  the  term  of  the  lease  as  a 
minimum  payment.  In  addition,  the  developers  will  pay  the 
Agency  an  escalating  dollar  amount  based  upon  the  net  cash 
flow  from  the  retail  uses.  Net  cash  flow  is  defined  as  the 
total  revenue  received  by  the  developers  less  all  operating 
costs  (including  Base  Rent)  and  debt  service,  and  a fixed  non- 
cumulative  preferred  return  on  equity  of  20%  to  the  developer. 
(It  should  be  noted  that  debt  service  is  limited  to  the  debt 
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service  on  the  initial  mortgage,  and  that  the  placement  of  a 
new  mortgage  would  not  reduce  the  amount  of  net  cash  flow  for 
purposes  of  calculating  land  rent).  Under  the  proposed  formu- 
la, the  Agency  would  receive  15%  of  the  net  cash  flow  when  net 
cash  flow  is  less  than  or  equal  to  $15  per  square  foot.  The 
percentage  would  increase  by  1%  for  each  additional  dollar  of 
net  cash  flow;  for  example,  at  $16/sq.  ft.  net  cash  flow,  the 
Agency  would  receive  16%,  or  $2.56/sq.  ft.,  until  the  Agency 
received  49%  of  the  net  cash  flow.  As  noted  above,  the 
amounts  generated  by  the  formula  are  additive  to  the  Base  Rent 
of  $ 1 / s q . ft. 

The  percentage  rent  for  the  10,000  square  feet  of  retail  on 
CB-3  will  be  separately  calculated,  with  a formula  identical 
to  that  for  the  other  retail  in  the  project. 

The  Agency  will  reserve  the  right  to  convert  cultural  compo- 
nents to  commercial  uses  to  the  extent  the  cultural  uses  are 
not  successful.  If  it  is  offered  for  retail  use,  the  retail 
tenant  may  lease  the  space  on  terms  which  provide  for  a 
preferred  return  to  the  Agency  in  recognition  of  its  capital 
costs,  and  50%  of  the  net  cash  flow  ("Converted  Use  Net  Cash 
Flow").  Minimum  rent  would  be  "at  least  equal"  to  market 
minimum  rent  at  the  time  for  comparable  spaces  in  San 
Franci sco . 

4.  The  developer  will  lease  from  the  Agency  land  area  that  can 
accommodate  approximately  170,000  square  feet  of  A.R.E.  uses, 
which  were  previously  identified  in  the  report.  The  land  rent 
formula  for  the  A.R.E.  uses  is  identical  to  that  for  the 
retail  uses  except  that  there  is  no  minimum  rent  for  the 
A.R.E.  The  percentage  rent  for  A.R.E.  uses  on  CB-3  will  be 
separately  calculated,  based  on  the  previously  identified 
formula . 

5.  The  developer  will  compensate  the  Agency  for  the  subsurface 
areas  used  for  parking  on  CB-2  by  paying  the  Agency  50%  of  the 
net  cash  flow  from  the  parking.  Net  cash  flow  is  defined  in  a 
manner  similar  to  that  for  the  retail  and  A.R.E.;  in  common 
with  these  situations,  the  debt  service  for  purposes  of  calcu- 
lating the  land  rent  is  fixed  at  the  debt  service  on  the 
initial  mortgage.  There  is  no  developer  preferred  return  on 
equi ty  for  parking. 

6.  One  of  the  retail  parcels  leased  to  the  developer  will  be  the 
Jessie  Street  Substation.  A portion  of  the  building  shell 
will  be  completed  without  cost  to  the  Agency  and  subleased 
back  to  the  Agency  at  no  cost.  Income  from  that  space  will  be 
allocated  to  the  operation  of  cultural  uses. 
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c. 


AGENCY  PART I C I PATION  IN  OFFICE  BUILDING  CASH  FLOW 


In  addition  to  the  sale  proceeds  quantified  above,  the  developers 
will  pay  the  Agency  8%  of  the  net  cash  flow  from  theCB-1  office 
building.  Net  cash  flow,  for  the  purpose  of  this  part  of  the 
agreement,  is  defined  as  gross  revenues  received  by  the  owner  of 
the  building,  less  operating  expenses,  less  an  unleveraged  pre- 
ferred return  equal  to  15%  of  the  development  cost.  (Debt  service 
is  not  deducted  from  the  cash  flow  in  calculating  the  Agency's 
participation.)  The  preferred  return  cumulates  commencing  with  the 
fifth  year  following  completion  (but  not  on  a cumulative  basis 
during  the  prior  four  years),  but  the  cumulation  provision  will  not 
reduce  the  Agency's  participation  payment  below  four  percent  of  the 
net  cash  flow  in  any  year  in  which  there  is  available  net  cash 
flow. 

Participation  in  the  EB-2  office  building  will  also  be  paid  under 
the  same  formula  if  this  development  entity  takes  down  the  EB-2 
office  parcel  under  the  terms  of  the  DDA  (terms  could  differ  if  the 
developers  acquire  pursuant  to  a right  of  first  refusal  on  terms 
offered  by  the  Agency  to  a third  party). 

Da KEY DEVELOPKR_OQ^M^TMENTS 

The  developers  are  making  commitments  not  typically  found  in  a 
private  transaction  between  a land  owner  and  a developer.  These 
commitments,  not  in  order  of  priority,  are  as  follows: 

Guaranty.  The  developer,  through  a parent  company  (0<5cY  Equity 
Corporation,  a New  York  Corporation),  and  Marriott  Corpora- 
tion, as  a general  partner,  will  financially  guarantee  those 
obligations  of  the  developer  affecting  completion  of  the  pri- 
vate improvements  pursuant  to  the  terms  and  conditions  set 
forth  in  the  Disposition  and  Development  Agreement  (DDA).  The 
liability  is  20%  of  development  costs,  lass  equity,  for  the 
hotel  and  25%  for  the  balance  of  CB-1,  03-2,  and  CB-3,  and  25% 
for  EB-2,  which  is  substantial  liability. 

Development  of  agreed-to  project  program  as  opposed  to  highest 
and  best  use.  The  developer  is  required  to  build  the  nego- 
tiated program  as  opposed  to  having  the  right  to  build  to  the 
highest  and  best  use  of  the  site  in  market  and  economic  terms. 

The  development  process  requires  ongoing  Agency  review  of  the 
design,  construction,  and  operation  of  the  facilities  built  by 
the  developer. 

Conditions  for  purchase  of  CB-1  office  b u i 1 d i ng  site . Devel- 
oper must  complete  the  design  and  commit  to  the  timely  con- 
struction of  the  retail  on  CB- 1 , CB  - 2 , and  CB-3  , the  A.R.E.  on 
CB-2  and  CB-3,  and  the  parking  on  CB-2. 
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Conditions  for  occupying  CB-1  office  building . The  developer 
will  be  required  as  a condition  for  obtaining  a certificate  of 
completion  for  the  CB-1  office  building  to  at  the  same  time 
complete  the  shell  for  the  retail  and  A.R.E.  uses,  or  other- 
wise post  security  to  assure  such  completion. 

One  percent  Fine  Arts  Contribution.  One  percent  for  Fine  Arts 
will  be  provided  by  the  development  entity  calculated  against 
the  hard  cost  of  the  private  uses  in  the  project,  i.e.  the 
construction  bid  estimates,  excluding  architectural,  financing 
and  related  fees. 

Affirmative  Action  Program.  For  preconstruction,  construction 
and  post  construction,  the  developer  is  required  to  undertake 
an  Affirmative  Action  Program  that  meets  the  public  purposes 
of  the  Agency. 

Performance  criteria  and  deposits.  The  developer  is  required 
provide  option  payments  totaling  $4.0  million  plus  the  hotel 
option  rent  payments  which  are  retained  by  the  Agency  under 
certain  conditions  of  non  performance  specified  in  the  DDA. 

Financing.  Except  for  the  hotel,  the  DDA  limits  the  devel- 
oper’s initial  financing  of  his  development  cost  to  80%  of 
such  costs  and  requires  20%  equity.  This  requirement,  not 
typical  of  private  transactions,  can  be  modified  by  the 
posting  of  letter(s)  of  credit  by  the  developer. 

Funding  of  a portion  of  the  Gardens  operation  and  maintenance . 
The  development  entities  are  required  to  pay  a contribution  of 
20%  of  the  cost  of  operation,  maintenance  and  security  of  the 
public  open  space  parcels  retained  by  the  Agency  on  CB-2  and 
20%  of  the  Agency’s  share  of  such  costs  for  the  public  open 
space  on  CB-3. 

R e J_ c jt n s^_o n_a J_gnm e n_t . The  agreement  contains  various 
provisions  which  prohibit  the  developers  from  transferring 
their  interests  in  the  project,  as  could  typically  occur  in 
private  market  transactions.  These  stipulations,  and  those 
regarding  the  timeliness  of  performance,  are  ant i -speculat i on 
provisions  which  have  an  effect  on  land  value  to  a developer 
not  found  in  a private  market  transaction  in  which  a developer 
may  hold  land  or  realize  profit  from  resale  without  development. 

7116  developer,  as  noted  subsequently  in  this 
report,  will  pay  not  less  than  fair  reuse  value  for  develop- 
ment of  each  of  the  land  uses,  based  on  recognized  appraisal 
criteria.  In  addition,  the  Agency  will  share  in  the  net  cash 
flow  from  the  office  buildings  and  from  the  profit  generated 
by  the  residential. 


7 


KevserMarstonAssociatesInc. 


Jessie  Street  Substation  Shell  (Upper  Floor).  Developer 
will  improve  at  no  cost  to  the  Agency  and  lease  back  to 
Agency  at  no  cost  to  Agency. 

Restoration  and  alterations.  The  owners  of  the  office  build- 
ings on  the  deeded  office  parcels  on  CB-1  and  EB-2  have  resto- 
ration responsibilities  if  the  improvements  are  damaged,  de- 
stroyed, or  condemned. 

E.  KEY  AGENCY  COMMITMENTS 


The  key  Agency  commitment  is  to  commit  both  land  sale  and  land 
lease  proceeds  in  the  public  benefits  program.  The  sale  of  the 
office  building  and  residential  sites  will  provide  capital  to 
construct  the  Gardens  and  cultural  facilities.  These  are  the 
capital  impiovements  to  be  provided  by  the  Agency: 

1 . On-Site  Improvements 

a.  CB-1 : 

(1)  A pedestrian  bridge  over  Mission  Street  to  CB-2 
(connecting  Developer  Parcels). 

b . CBZ2 : 

(1)  Cultural  facilities  of  up  to  approximately  135,000 
square  feet  of  gross  floor  area. 

(?)  Gardens,  water  elements  and  landscaped  open  spaces 
and  pedestrian  circulation  related  thereto  and  con- 
tained therein. 

(3)  All  necessary  vehicular  access,  pedestrian  access, 
service  facilities  and  utilities  for  the  integrated 
development  and  operation  of  the  development  on 
Agency  Parcels. 

c . CB^3 : 

( ) One  or  two  pedestrian  bridges  over  Howard  Street  to 
CB-2  . 

(:!)  Gardens,  water  elements  and  landscaped  perimeter  and 
other  open  spaces  and  pedestrian  circulation  related 
thereto  and  contained  therein. 
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Other  Development 
a.  CB-3 


2 . 


It  is  anticipated  that  the  City  will  develop  or  cause  to 
be  developed  approximately  88,000  square  feet  of  gross 
floor  area  for  meeting  rooms  for  the  Convention  Center 
plus  ancillary  facilities. 

b . EBZ2 

At  the  election  of  the  Agency,  the  developer  will  nego- 
tiate in  good  faith  with  a museum  entity  designated  by 
the  Agency  for  the  design  and  construction  of  a museum 
of  approximately  200,000  square  feet  of  gross  floor  area 
or  alternatively  a theater  of  approximately  38,000  square 
feet  of  floor  area.  The  developers,  however,  have  no 
financial  obligation  with  respect  to  either  facility,  but 
are  willing  to  accommodate  either  in  a development  pro- 
gram provided  timely  notice  as  provided  in  the  DDA  text 
is  given  and  the  good  faith  negotiations  are  successful. 
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EVALUATION  OF  BUSINESS  TERMS 


This  section  of  the  report  reviews  the  major  provisions  of  the 
business  terms  as  they  relate  to  the  developers'  payment  of  dispo- 
sition sale  proceeds  and  land  rent.  The  reader  is  referred  to  the 
Appendix  for  details. 

This  evaluation  proceeds  on  a use-by-use  basis,  on  the  assumption 
that  the  transaction  for  each  use  must  be  analyzed  in  its  own  right 
in  relation  to  the  fair  reuse  value,  which  is  the  basis  of  this 
analysis.  However,  it  is  recognized  that  the  overall  business 
terms  were  negotiated  in  the  context  of  a mixed-use  development 
with  a master  developer,  and  that  the  Agency  is  viewing  not  only  the 
return  from  individual  uses  but  the  return  from  the  project  as  a 
whole  in  its  evaluation  of  the  transaction. 

Fair  reuse  value  is  defined  as  the  highest  price  which  the  par- 
cels would  be  expected  to  bring  for  the  specified  uses  in  a 
competitive  and  open  market  under  the  reuse  conditions  establish- 
ed by  the  Agency.  This  concept  also  assumes  that  the  buyer  and 
seller  (or  lessor  and  lessee)  are  each  acting  prudently  and 
knowledgeably,  with  an  assumption  that  the  price  is  not  affected 
by  abnormal  conditions  apart  from  specific  development  require- 
ments imposed  by  the  Agency.  Finally,  the  concept  involves  the 
notion  that  the  Agency  is  selling  or  leasing  land  for  near  term 
development,  not  land  holding  or  speculation. 

A^ OFFICE 

As  discussed  below,  it  is  our  opinion  that  the  previously  identi- 
fied disposition  price  for  the  CB-1  office  parcel  is  not  less  than 
fair  reuse  value.  Because  the  fair  reuse  value  for  EB-2  will  be 
subsequently  established  by  third  party  offer,  with  the  developers 
having  a right  of  first  refusal,  or  fair  market  value  appraisal, 
the  fair  reuse  value  of  that  parcel  cannot  be  compared  to  a dollar 
amount  stipulated  in  this  transaction.  Since,  however,  the  sales 
price  will  reflect  market  value  at  time  of  sale,  fair  reuse  value 
for  EB-2  office  use  will  be  realized. 

We  have  developed  a cost,  income,  and  expense  pro  forma  for  the 
CB-1  office  parcel,  shown  in  the  Appendix,  which  indicates  a value 
of  $29.0  million,  or  $38.65  per  square  foot  of  gross  building  area. 

These  results  have  been  reviewed  against  sales  of  building  sites  in 
downtown  San  Francisco,  indicated  in  the  Appendix,  which  show  a 
central  tendency,  as  expressed  in  relation  to  the  square  footage 
of  allowable  office  development,  as  follows: 
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South  of  Market 
Financial  Core 
Other  Areas 


$2 0-$3 5/Sq . Ft.  GBA 
$50-$70/Sq . Ft.  GBA 
$2 5-$ 5 O/Sq . Ft.  GBA 


In  our  opinion,  the  land  value  for  the  CB-1  office  building  falls 
between  the  South  of  Market  and  Financial  Core  land  sales  com- 
parables. Positively,  this  office  location  offers  an  exposure  to 
Market  Street  that  is  not  available  in  the  South  of  Market  compar- 
ables. In  addition,  the  value  of  the  site  is  substantially  en- 
hanced by  the  total  mixed  use  development,  including  both  other 
commercial  uses  and  the  open  space  and  cultural  amenities  provided 
by  the  Agency.  Historically,  this  is  not  an  established  Financial 
District  site,  lying  to  the  south  and  west  of  the  established 
office  core.  Most  buildings  south  and  west  of  the  core  have  not 
been  able  to  achieve  the  quality  and  rent  levels  achieved  in  the 
traditional  Financial  District.  The  site  value  properly  reflects  a 
discount  from  the  Financial  District.  We  conclude  that  the  compar- 
able sales  indicate  a value  for  the  CB-1  office  site  of  $40  - 
$ 4 5 / s q . ft.  of  GBA. 

The  income  approach  to  value  for  the  CB-1  office  site  yields  a 
result  of  $39/sq.  ft.  of  GBA;  the  comparable  sales  approach  yields 
a result  of  $43.  In  our  opinion,  the  comparable  sales  approach 
yields  the  more  reliable  estimate  of  value  because  of  the  more 
numerous  adjustments  required  in  preparing  the  income  approach,  in 
which  the  results  are  extremely  sensitive  to  cost,  income,  and 
expense  assumptions.  We  therefore  conclude  that  the  fair  reuse 
value  of  the  CB-1  office  site  is  $43/sq.  ft.  of  GBA,  or 
$32,250,000.  The  agreement  with  the  developer  stipulates  this 
purchase  price  as  of  July  1983,  with  escalations  to  the  date  of 
conveyance  based  on  increases  in  construction  cost. 

The  purchase  price  equates  to  $560.50/sq.f t . for  the  57,538 
square  foot  site. 

RESIDENTIAL 

As  discussed  below,  it  is  our  opinion  that  the  previously  identi- 
fied disposition  price  for  the  residential  units  is  not  less  than 
fair  reuse  value.  The  fixed  sales  price  is  fair,  and  the 
establishment  of  a percentage  of  profit  to  the  Agency  after  a 
preferred  developer  return  ensures  that  the  Agency  will  benefit 
financially  if  there  is  a significant  upturn  in  prices. 

As  discussed  in  the  Appendix,  the  housing  market  in  San  FranciscD 
may  be  characterized  as  one  in  which  the  demand  for  dwelling  units, 
based  largely  on  the  rapid  growth  in  employment  in  the  City,  has 
outrun  the  capacity  of  the  industry  to  produce  sufficient  units  at 
affordable  prices.  High  land  costs,  construction  costs,  and  inter- 
est rates  have  all  served  to  constrain  housing  production,  which 
has  declined  somewhat  on  an  annual  basis  from  the  early  1970's. 
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Components  of  the  condominium  market  include  newly  developed  units, 
conversions  of  rental  units  to  condominiums,  and  resales  of  exist- 
ing condominiums  units.  Each  market  segment  must  compete  with  the 
others  for  the  pool  of  qualified  available  buyers. 

Yerba  Buena  is  a new  setting  for  residential  concominium  develop- 
ment. The  marketing  program  should  benefit  significantly  from  the 
public  amenities  and  cultural  uses  provided  in  the  project,  from 
the  high  visibility  to  prospective  purchasers,  aid  from  the  St. 
Francis  Place  development  on  an  adjacent  block  south  of  Folsom 
Street.  Housing  in  this  location  also  offers  walk-to-work  possibi- 
lities for  downtown  employees.  The  market  for  the  units  will  most 
likely  be  comprised  of  two  income  households  with  at  least  one  of 
the  members  employed  downtown.  Despite  the  positive  attributes, 
this  is  still  a pioneering  location  for  residential,  with  signifi- 
cant developer  risks. 

In  our  opinion,  analysis  of  comparable  land  sales  for  residential, 
shown  in  the  Appendix,  indicates  fair  reuse  value  of  $30,000  - 
$35,000  per  dwelling  unit  for  the  CB-1  midrise  units.  This  value 
equates  to  $1,300,000  for  the  CB-1  midrise  residential  and  compares 
to  a July  1983  basic  disposition  price  of  $36,90)  per  dwelling  unit 
for  the  CB-1  mid-rise  units,  with  profit  participation  by  the 
Agency. 

hotel 

As  discussed  below,  it  is  our  opinion  that  the  previously  identi- 
fied lease  terms  generate  not  less  than  fair  reuse  value.  In 
reaching  this  conclusion,  we  have  reviewed  both  fee  sales  of  hotel 
land  in  San  Francisco  and  elsewhere,  and  reviewed  leases  for  ho- 
tels, including  major  convention  center  hotels  built  on  public 
land. 

Traditionally,  San  Francisco  has  been  a strong  hotel  city,  owing  to 
the  established  tourist  base,  high  level  of  business  activity,  and 
conventions.  Room  rates  in  major  downtown  hotels  have  increased 
rapidly,  ahead  of  inflation.  The  average  room  rate  in  San  Francis- 
co is  nearly  double  the  national  average.  The  industry  has  main- 
tained, until  quite  recently,  high  occupancy  rates. 

Recent  trends  have,  however,  been  somewhat  less  than  robust;  room 
rates  and  occupancy  percentages  in  the  more  expensive  facilities  in 
San  Francisco  have  stagnated  in  the  last  several  years.  This  has 
been  partially  due  to  a weak  economy,  which  has  depressed  domestic 
travel.  The  dollar  has  been  strong,  discouraging  visitation  by 
foreigners.  As  the  economy  continues  to  move  out  of  the  recession, 
factors  depressing  room  rates  and  occupancy  will  become  less  sig- 
nificant. Over  the  medium  to  long  term,  the  City  will,  in  our 
opinion,  continue  to  assert  itself  as  a strong  hotel  market. 
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The  site  that  would  be  leased  to  the  developers  has  positive  and 
negative  attributes.  Positively,  the  proposed  hotel  will  offer  the 
-largest  concentration  of  rooms  in  proximity  to  the  Moscone  Conven- 
tion Center,  and  the  facility  will  be  carefully  linked  to  the 
Convention  Center  by  a network  of  pedestrian  walkways  and  bridges. 

The  hotel  site  is  close  to  the  Financial  District.  Accessibility 
to  shopping,  theatres,  and  restaurants  is  highly  desirable,  and 
will  be  enhanced  by  the  retail  space  to  be  developed  by  The  Rouse 
Company.  Negatively,  the  immediate  site  is  not  an  established 
hotel  location.  The  South  of  Market  economic  image,  though  under- 
going rapid  change,  still  presents  something  less  than  an  optimum 
location  for  a facility  that  will  have  to  achieve  high  occupancy 
and  room  rates  in  order  to  be  successful. 

We  have  examined  recent  land  leases  entered  into  by  Marriott  in  other 
cities.  All  the  leases  are  based  on  a percentage  of  gross  sales 
from  the  hotel.  These  percentages  range  from  2.25%  to  5.5%  of 
gross  sales  on  rooms  and  from  0%  to  4%  o f gross  sales  on  food  and 
beverage  revenues  attributable  to  the  hotel  operation.  The  percen- 
tage land  lease  terms  negotiated  in  this  transaction  --  4%  of  room 
sales,  and  2%  on  other  revenues  --  are  consistent  with  the  range 
shown  for  the  Marriott  land  lease  comparables. 

These  rates  are  exceeded  mostly  at  prime  airport  or  resort  sites. 

For  example,  the  Hilton  ground  lease  at  San  Francisco  Interna- 
tional Airport  is  at  5%  of  gross  sales  to  $2  million  and  6%  of 
gross  sales  over  $2  million.  Resort-type  situations  such  as 
Shelter  Isle  Inn  at  San  Diego,  the  Hilton  Inn  at  San  Diego,  or 
proposed  hotels  at  Marina  del  Rey  can  afford  land  leases  at  about 
5%  to  7%  of  room  sales  and  3%  to  5%  of  other  sales.  Luxury  hotels 
also  can  afford  more  per  land,  as  in  resort  situations  or  special 
luxury  urban  settings  such  as  Beverly  Hills.  Convention  Center 
hotels  generally  have  commanded  less. 

We  have  examined  hotel  land  sales  in  San  Francisco  and  other  loca- 
tions. Adjusted  for  time  through  1983,  they  show  a range  of  land 
value  per  room  of  $4,700  - $13,700.  For  San  Francisco,  the  sales 
range  from  $4,700  - $11,600  per  room.  In  our  opinion,  the  value  of 
this  hotel  site,  taking  into  account  all  the  factors  discussed 
previously,  is  towards  the  upper  end  range  of  the  comparable  sales, 
at  $10,000  - $11,000  per  room. 

In  order  to  establish  the  relationship  between  the  fee  value  and 
the  provisions  of  the  lease,  we  have  evaluated  the  dollar  amount  of 
lease  payments  that  would  be  made  to  the  Agency  through  the  time 
the  hotel  achieved  stabilized  occupancy  of  70%-75%  in  1990.  The 
total  cash  flow  has  been  discounted  at  12%  to  1984,  and  yields  a 
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present  value  of  $19.2  million,  or  $12, 800/room.  In  our  opinion, 
this  value,  which  is  greater  than  that  paid  recently  for  other 
major  hotel  sites  in  San  Francisco,  confirms  that  the  consideration 
paid  by  the  developer  is  not  less  than  fair  reuse  value. 

R?TAJ[L_/:ND_A_lR_lE_1 

As  discussed  below,  it  is  our  opinion  that  the  previously  identi- 
fied land  lease  terms  for  the  retail  and  A.R.E.  generate  not  less 
than  fair  reuse  value. 

In  the  Development  Objectives  and  Criteria  in  the  RFQ  for  this 
project,  the  following  statement  was  made: 

"The  objective  is  to  achieve  an  "Urban  Garden";  to  create 
something  uniquely  San  Francisco  with  uses  that  could  include 
fairs,  childrens’  theatres,  markets,  shops  and  a variety  of 
other  activities;  to  have  places  for  people  to  dine,  relax  and 
enjoy  the  City  in  a casual  atmosphere  in  a Garden  setting". 

The  concept  for  the  retail  and  the  A.R.E.  in  conjunction  with  the 
Gardens  and  the  cultural  facilities  is  to  create  a unique  project 
that  will  draw  a diverse  range  of  people  to  facilities  that  exist 
nowhere  else  in  San  Francisco,  the  Bay  Area  and  probably  the  coun- 
try. The  project  is  intended  to  appeal  to  as  broad  a range  of  age 
and  income  characteristics  as  possible  - social  and  economic  diver- 
sity encouraged  in  a safe  environment.  It  is  anticipated  that  a 
wide  range  of  persons  would  use  the  Gardens  retail  and  A.R.E.  for 
both  daytime  and  nighttime,  work  day  and  weekend  activities.  These 
users  include: 

Downtown  employees, 

San  Francisco  residents, 

Bay  Area  residents, 

Business  visitors, 

Tourists, 

Conventioneers. 

Located  South  of  Market  Street,  within  close  proximity  to  Union 
Square,  an  opportunity  exists  to  capitalize  on  the  strength  of 
Union  Square,  which  is  one  of  the  strongest  downtown  retail 
centers  in  the  country.  The  Gardens,  cultural  facilities,  and 
retail  and  A.R.E.  uses  themselves  are  conceived  as  creating  a 
level  of  amenities  similar  to  the  waterfront  locations  of  Faneui 1 
Hall  in  Boston  and  Harbor  Place  in  Baltimore. 

In  evaluating  the  retail  and  A.R.E.  land  leases  the  following  fac- 
tors were  considered: 

Comparable  projects  in  San  Francisco. 
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Comparable  projects  located  elsewhere  in  the  United  States. 

Comparable  projects  located  elsewhere  in  the  United  States 

developed  by  The  Rouse  Company. 

The  San  Francisco  retail  market. 

The  location  and  development  concept  of  the  project. 

Comparable  projects  in  San  Francisco  include  specialty  retail  con- 
centrations without  department  stores  as  key  anchor  tenants.  Exam- 
ples of  these  types  of  facilities  include  Ghirardelli  Square,  Pier 
39,  Fisherman's  Wharf,  Embarcadero  Center,  Union  Street,  the  Croc- 
ker Galleria,  and  planned  retail  facilities  in  the  Ferry  Building. 
These  projects  have  a unique  image  or  niche  such  as  outstanding 
waterfront  locations  and/or  attractive  historic  structures.  Or 
they  are  located  adjacent  to  upper  income  housing  or,  as  in  the 
case  of  Fisherman's  Wharf,  are  attracting  a large  segment  of  the 
visitor  market  over  an  extended  period  of  time.  Ghirardelli  Square 
was  one  of  the  pioneering  projects  in  the  country  that  combined  an 
outstanding  waterfront  location  with  a very  attractive  existing 
building,  the  old  brick  Ghirardelli  Chocolate  Factory. 

The  Rouse  Company  pioneered  what  they  refer  to  as  festival  re- 
tailing by  developing  Faneui 1 Hall  in  Boston  which  is  adjacent  to 
the  downtown  in  the  vicinity  of  the  Harbor  and  features  restored 
buildings  of  outstanding  interest.  Subsequently,  The  Rouse  Com- 
pany has  developed  Harbor  Place  in  Baltimore  which  is  a new 
facility  constructed  on  vacant  land  adjacent  to  the  Harbor  and 
the  downtown.  Both  of  these  projects  have  been  economically 
successful.  These  projects  serve  as  major  activity  generators  for 
adjacent  uses  and  create  a strong  attraction  and  identity  for  the 
larger  downtown  area. 

The  retail  and  A.R.E.  uses  in  the  Yerba  Buena  Garden  location  rep- 
resent a pioneering  effort  with  resultant  risks  for  all  parties. 
One  risk  element  is  the  South  of  Market  location,  which  has  not 
been  conducive  to  retailing.  Another  is  the  fact  that  San  Francis- 
co and  the  Bay  Area  have  a wide  assortment  of  retail  and  entertain- 
ment attractions  that  would  compete  with  YBC.  A case  can  be  made 
that  the  YBC  retail  and  A.R.E.  facilities  are  entering  a highly 
competitive  market  and  pioneering  a location  where  the  urban  ameni- 
ties have  to  be  created  as  part  of  the  project.  These  factors  have 
been  taken  into  account  in  the  development  of  the  business  terms 
for  the  retail  and  A.R.E.  uses. 

The  business  terms  for  the  retail  and  the  A.R.E.  were  described  in 
a previous  section  of  this  report.  To  summarize:  For  the  retail, 
the  developer  will  pay  a Base  Rent  equal  to  $l/sq.  ft.  of  net 
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leaseable  space  per  year,  plus  Participation  Rent  from  the  net  cash 
flow  from  the  project,  on  a sliding  scale.  For  the  A.R.E.,  the 
developer  will  pay  Participation  Rent  only. 

To  provide  a frame  of  reference  for  evaluating  the  business  terms, 
it  is  noted  that  a successful  Rouse  non-department  store  anchored, 
downtown  retail  complex  can  provide  a net  cash  flow  in  the  range  of 
$5  per  square  foot,  or  more,  in  the  early  years  after  opening.  If 
favorable  fixed  rate  financing  is  obtained,  the  increase  in  net 
cash  flow  could  accelerate  dramatically,  given  that  many  costs  are 
fixed  or  passed  on  directly  to  the  tenants.  Clearly,  however, 
there  is  no  guarantee  that  this  will  occur  at  Yerba  Buena  Gardens. 
The  only  assured  income  is  Base  Rent. 

We  have  examined  land  lease  transactions  for  projects  which  have 
included  significant  retail  space  that  have  been  structured  in 
various  cities  around  the  country  in  recent  years.  The  data  on 
these  transactions  are  shown  in  the  Appendix.  In  all  instances,  a 
public  entity  is  the  lessor.  In  some  instances,  land  rent  is 
significantly  offset  by  public  commitments.  For  example,  for  Har- 
bor Place,  the  City  of  Baltimore  provided  900  exclusive  parking 
spaces  and  maintains  all  public  areas  in  the  project.  For  Faneuil 
Hall  and  South  Street  Seaport,  land  rent  is  \_n  .Heu  of  property 
taxes,  and  the  public  entity  provided  some  or  all  of  the  building 
shel 1 s . 

Except  for  Faneuil  Hall,  all  of  the  comparable  transactions  provide 
for  some  payment  of  unsubordinated  Base  Rent.  Most  provide  for  a 
method  to  escalate  Base  Rent.  Most  provide  for  additional  rent, 
based  on  a percentage  of  sales,  gross  rental  income,  net  operating 
income,  or  net  cash  flow. 

We  would  characterize  the  Yerba  Buena  Gardens  retail  and  A.R.E. 
lease  transactions  in  relation  to  the  comparables,  as  follows:  The 

overall  level  of  risk  to  the  developer  is  somewhat  greater  due  to 
the  South  of  Market  location,  the  pioneering  development  concept, 
and  the  availability  of  alternative  attractions  in  the  Bay  Area. 

The  Base  Rent  provision  is  less  favorable  to  the  Agency  than  for 
some  of  the  comparables,  but  stronger  than  for  both  Harbor  Place 
and  Faneuil  Hall  (except  for  the  A.R.E. , for  which  there  is  no  Base 
Rent).  The  developer’s  payment  of  additional  rent  is  based  on  net, 
which  is  less  secure  than  in  other  situations,  but  the  level  of 
sharing  is  at  the  upper  end,  with  the  Agency  potentially  receiving 
cash  flow  nearly  equal  to  that  of  the  developer,  with  no  offsets 
for  property  taxes  and  other  payments. 

We  conclude  that  by  entering  into  this  transaction,  the  Agency  would 
receive  not  less  than  fair  reuse  value. 
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E. 


PARKING 


As  discussed  be  low,  it  is  our  opinion  that  the  previously  identi- 
fied land  lease  terms  for  the  parking  parcel  onCB-2  generate  not 
less  than  fair  reuse  value. 

The  subsurface  land  area  1,250  parking  spaces  beneath  CB-2  will  be 
leased  to  the  developer,  who  will  construct  and  operate  the  parking 
at  his  cost,  and  cash  flow  from  the  facility  will  be  shared  equally 
by  the  Agency  and  the  developer.  On  CB-1,  consideration  for  the 
parking  is  included  in  the  transactions  for  those  uses. 

Seldom  is  subterranean  or  even  structured  parking  evaluated  as  an 
independent  land  use  subject  to  sale  or  lease.  Therefore,  com- 
parable situations  representing  open  market  transactions  are 
difficult  to  identify. 

In  this  situation,  the  transaction  appears  fair  to  the  Agency,  in 
that  the  developer  will  incur  all  of  the  capital  costs  for  the 
parking,  a burden  that  is  sometimes  borne  by  the  public  sector  in 
major  downtown  projects. 

The  5 0%  sharing  by  the  Agency  compares  to  a 10%-  15%  sharing  by 
the  Los  Angeles  CRA  for  the  parking  in  a recent  transaction  by  that 
Agency.  In  that  transaction  as  well,  there  is  no  Base  Rent  assign- 
able to  the  parking.  In  sum,  receipt  of  not  less  than  fair  reuse 
value  would  result  from  the  provisions  of  the  agreement  related  to 
parking. 

F.  EVALUATION  OF  KEY  COMMITMENTS 


Key  Agency  and  developer  commitments  were  identified  in  Section 
III.  For  the  Agency,  the  major  commitment  is  the  commitment  of 
disposition  proceeds  for  the  capital  cost,  and  the  lease  payments 
from  the  hotel,  A.R.E.,  and  retail  for  security,  operation,  and 
maintenance  of  open  space  and  cultural  buildings.  The  open  space 
and  cultural  uses  will  provide  a high  overall  level  of  amenity  on 
the  site  which  will  benefit  the  public  and  provide  a setting  for 
the  income  uses  in  the  project  that  should  minimize  the  pioneering 
aspects  of  the  project  for  the  developers.  For  the  developers,  we 
have  identified  offsetting  commitments  of  a diverse  nature  that 
would  not  normally  occur  in  a private  market  transaction  and  that 
are  constraints  on  the  value  of  the  development  opportunity. 

In  sum,  the  Agency  has  required  that  the  developers  construct  and 
operate  a complex  mixed  use  project  that  will  contain  seme  pioneer- 
ing uses  in  a South  of  Market  setting.  In  response,  the  developers 
have  determined  that  the  economic  viability  of  the  retail  and 
A.R.E.  uses  require  that  a high  amenity  Gardens  setting  and  a 
cultural  program  be  developed  and  maintained.  The  developers  will 
assume  a 20%  share  of  the  security,  operation,  and  maintenance 
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costs  of  the  open  space  on  CB-2  and  20%  of  the  Agency's  share  for 
such  costs  for  the  CB-3  open  space,  a commitment  that  was  taken 
into  account  in  establishing  the  business  terms. 

The  table  on  the  facing  page  provides  our  projection  of  land  rent 
and  participation  payments  for  all  of  the  uses  that  would  be 
developed  as  part  of  the  project. 
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SECTION  V. 


PUBLIC  SECTOR  FEASIBILITY 


Staff  of  the  Agency  have  prepared  a report  (attached  hereto)  con- 
veying their  findings  as  to  the  financial  capability  of  the  Agency 
to  construct  and  maintain  the  public  facilities  planned  for  the 
project. 

The  report  identifies  the  program  costs  to  the  Agency  for  (1) 
public  improvements,  (2)  debt  service,  (3)  housing  fund,  (4) 
administrative  expenses,  and  (5)  reserve  for  operating  deficits  in 
the  early  years  of  the  project.  It  also  identifies  the  sources 
available  to  fund  these  costs,  including  (1)  land  sales  proceeds, 

(2)  land  lease  participation  income,  (3)  tax  increment,  (4)  bonding, 
and  other  sources. 

It  is  the  opinion  of  Agency  staff  that  the  Yerba  Buena  Gardens 
project  can  be  financed  from  project-generated  resources  given 
expanded  tax  increment  authority  and  the  sale  of  at  least  one  major 
YBC  land  parcel  outside  the  Central  Blocks  (EB1  or  EB2)  by  about 
1987  . 
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SECTION  VI  : 


MUNICIPAL  REVENUES  GENERATED  BY  PROJECT 


The  previous  section  of  the  report  identified  the  land  sale  and 
lease  income  that  would  be  generated  by  the  project  as  a result  of 
the  business  transaction  between  the  Agency  and  the  developers. 

This  section  identifies  the  major  categories  of  municipal  revenue 
that  would  accrue  as  a result  of  the  construction  and  ongoing 
operation  of  the  project:  (1)  property  tax  revenues,  (2)  transient 

occupancy  tax  from  the  hotel,  (3)  payrol 1 /bus i nes s tax,  (4)  sales 
tax . 

The  spreadsheet  on  the  facing  page  shows  the  receipt  of  these 
revenues  on  an  annual  basis  through  the  year  2000,  assuming  5% 
inflation  (except  for  increases  in  the  assessor’s  valuation  of  real 
property,  limited  by  statute  to  2%  per  year).  The  table  indicates 
that  the  project  will  generate  nearly  $17  million  annually  in 
municipal  revenues  by  the  early  1990’s,  in  addition  to  land  sale 
and  land  lease  proceeds  to  the  Agency. 
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VII.  ASSUMPTIONS  AND  LIMITING  CONDITIONS 


1.  No  opinion  is  intended  to  be  expressed  for  legal  matters 

or  that  would  require  specialized  investigation  or  knowledge 
beyond  that  ordinarily  employed  by  real  estate  appraisers, 
although  such  matters  may  be  discussed  in  the  report. 


2 . 


3 . 


4 . 


No  opinion  as  to  title  is  rendered.  Data  on  ownership  and  the 
legal  description  were  obtained  from  sources  generally  con- 
sidered reliable.  Title  is  assumed  to  be  marketable  and  free 
and  clear  of  liens  and  encumbrances,  easements,  and  restric- 
tions except  those  consistent  with  the  proposed  development 
and  on-going  operation  of  the  site. 


No  engineering  survey  has  been  made.  Except  as  specifically 
stated,  data  relative  to  size  and  area  were  taken  from  sources 
considered  reliable,  and  no  encroachment  of  real  property 
improvements  is  assumed  to  exist. 


Opinions  of  value  assume  the  business  terms  between  the  Agency 
and  the  developers  identified  in  this  report. 


5.  All  secondary  information  has  been  checked  when  possible,  but 
we  do  not  warrant  the  accuracy  of  such  information. 

6.  We  are  not  required  to  give  testimony  or  appear  in  court  in 
connection  with  this  report  unless  arrangements  have  been 
made  previously. 


21 


KevserMarstonAssociatesInc. 


VIII.  CERTIFICATION 


I certify  that,  to  the  best  of  my  knowledge  and  belief,  the  state- 
ments of  fact  contained  in  this  economic  analysis  report  are  true 
and  correct.  I further  certify  that  the  reported  analyses  and 
opinions  are  limited  only  by  the  reported  qualifying  conditions  and 
are  my  personal,  unbiased,  professional  analyses  and  opinions.  I 
certify  that  I have  personally  inspected  the  site.  I further 
certify  that  I have  no  present  or  prospective  interest  in  the 
subject  property.  The  analyses  and  opinions  were  developed  and 
this  report  has  been  prepared  in  conformance  with  (and  the  use  of 
this  report  is  subject  to)  the  requirements  of  the  Code  of  Profes- 
sional Ethics  and  and  the  Standards  of  Professional  Practice  of  the 
America  Institute  of  Real  Estate  Appraisers.  We  assume  no  respon- 
sibility for  out  of  context  quoting  or  partial  reprinting. 
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ATTACHMENT 


Yerba  Buena  Gardens 

Public  Sector  Financial  Feasibility  Report 
Prepared  by  Agency  Staff 


?t  ls  the  purpose  of  this  Report  to  analyze  the  financial  feasibility,  under 
reasonable  assumptions,  of  the  Agency's  undertakings,  pursuant  to  the  Disposition 
and  Development  Agreement  (the  "Disposition  Agreement")  to  construct  and  maintain 
the  public  facilities  planned  for  the  Yerba  Buena  Gardens  (the  "Project"). 

The  planned  public  facilities  are  described  in  the  Disposition  Agreement  or 
attachments  thereto  and  other  related  documents.  In  general  terms  the  major 
facilities  are: 


Several  landscaped  areas  with  a major  fountain  area  on  Central  Block  2 
and  a bridge  over  Mission  Street  (the  "Gardens  - CB2"). 

- A landscaped  garden  on  the  Moscone  Convention  Center  roof  and  two  bridges 
over  Howard  Street  (the  "Gardnes  - CB3").  y 


- Several  Cultural  buildings  on  the  east  side  of  Central  Block  2 
(the  "Cultural  Facilities"). 

The  Agency  plans  to  complete  and  maintain  all  of  these  facilities.  However  the 
legal  documents  limit  the  Agency's  obligations  for  construction  and  maintenance  to 
certain  basic  facilities  and  to  the  funds  derived  from  the  sale  and/or  lease  of 
Agency  owned  land  in  Central  Blocks  1 and  2,  and  a portion  of  the  roof  surface  over 
Moscone  Center.  Thus,  the  Agency  has  the  legal  right  to  defer  construction  of 
some  of  the  facilities  if  in  its  sole  discretion  the  funds  available  are  insufficient 
to  construct  and  maintain  all  of  the  facilities.  The  Agency  may  provide  those 
facilities  at  a later  time  when  and  if  funding  is  available. 

In  assessing  the  financial  feasibility  of  the  Project,  it  is  necessary  to  take  into 
account  not  only  the  obligations  under  the  agreement  with  the  developer,  but  also 
Agency  obligations  under  a revenue  bond  issued  in  August,  1983  in  connection  with 
956  P™Perty  ' at  49  Fourth  Street  ("GSA  site")  and  the  retirement  of  an 
old  urban  renewal  loan  then  due  the  Federal  Government.  Both  of  these  latter 
transactions  were  necessary  to  proceed  with  the  Project. 

The  Agency  has  prepared  several  financial  models  utilizing  information  supplied  bv 
economic  and  cost  consultants,  factual  data  contained  in  various  legal  documents 
related  to  the  Project,  and  assumptions  about  inflation  and  interest  rates  and 
real  estate  tax  assessments  and  rates.  Each  of  these  financial  models  assumed  that: 

1.  Agency  financial  needs  are: 


To  finance  the  construction  of  all  of  the  new  facilities  - gardens 
Agreement*^  ^ul^ln9s  as  reciu i red  or  contemplated  by  the  Disposition 


To  pay  for  the  operation,  maintenance  and  security  costs  of  these 
new  facilities. 

- To  service  the  existing  Agency  debt. 
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2.  Sources  of  funds  available  to  meet  the  financial  needs  are  comprised 

of  and  limited  to: 

- Proceeds  of  the  sales  of  Agency  ownd  land  parcels  in  the  total 
Yerba  Buena  Center  Redevelopment  area. 

- Revenues  from  various  Agency  owned  land  parcels  being  leased  to 
the  developer  of  the  Project. 

- Tax  increment  generated  by  the  total  project  area  starting  in  1983. 

All  models  indicated  that  two  variables  are  the  most  crucial.  These  are  timing  and 
the  degree  of  success  of  the  commercial  facilities  (hotel,  retail  and  ARE,  all  on 
leased  parcels),  especially  during  the  first  10  years. 

The  longer  it  takes  to  construct  the  public  facilities,  the  more  potential  there  is 
for  escalating  costs.  However,  small  increases  and  short  delays  in  construction  do 
not  appreciably  effect  the  financial  viability  of  constructing  the  initial  required 
public  facilities  as  the  sales  price  of  a major  source  of  such  financing  (CB-1 
office  building  site  and,  to  a lesser  extent,  the  CB-1  residential  site)  is  tied  to 
an  Index  which  measures  the  cost  of  construction  in  San  Francisco. 

The  timing  of  the  Agency  undertakings  is  largely  determined  by  the  construction 
schedule  of  both  the  public  and  private  facilities.  The  sales  proceeds  from  CB-1 
will  provide  the  funding  for  the  construction  of  the  initially  required  public 
improvements. 

A principal  additional  source  of  funds  to  meet  the  Agency's  needs  and/or  obligations 
is  the  sale  of  Agency  owned  land  outside  of  the  Central  Blocks  (for  this  purpose, 
the  sale  of  East  Block  2 is  considered  outside  of  the  Central  Blocks).  However, 
the  uncertainty  of  the  timing  of  the  sale  of  land  outside  the  Central  Blocks 
prevents  this  from  being  relied  upon  in  planning  the  most  efficient  construction 
on  the  Central  Blocks.  Thus,  there  can  be  no  assurance  that  sales  proceeds  will 
be  available  when  needed  to  be  committed  to  pay  for  the  public  costs  of  all  the 
public  facilities.  There  is  little  doubt  that  such  outside  land  will  be  sold,  but 
the  timing  of  the  sales  is  the  factor  that  may  cause  the  deferment  of  some  of  the 
public  facilities  unless  other  sources,  such  as  tax  increment,  are  used. 

The  success  of  the  commercial  facilities  (hotel,  retail  and  ARE)  will  directly 
determine  the  Agency's  ability  to  pay  for  operating,  maintaining  and  securing  the 
public  facilities  once  they  are  built.  The  financial  models  all  indicate  that 
lease  revenues  from  these  uses  will  be  insufficient  in  the  first  few  years  of 
operations  to  cover  all  of  the  projected  costs.  Therefore,  other  resources  will 
need  to  be  used  to  meet  this  shortfall. 

Attached  are  two  schedules  derived  from  the  various  financial  models  which  Agency 
staff  believes  most  reasonably  depict  the  estimated  costs  of  the  Agency  undertakings 
and  obligations  and  the  sources  of  funds  to  finance  them.  Schedule  I illustrates 
the  projected  total  costs  of  meeting  the  Agency  undertakings  and  obligations  during 
the  primary  construction  and  debt  servicing  period  (1983  - 1989)  and  Schedule  II 
illustrates  a reasonable  projection  of  the  revenues  to  be  derived  from  the  project 
and  the  costs  of  maintaining  and  securing  the  Gardens  and  Cultural  facilities 
thereafter. 
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There  are  several  significant  items  portrayed  in  Schedule  I: 

- There  is  an  assumption  of  large  expenditures  for  public  improvements  in 
1987  and  1988.  The  timing  of  these  are  directly  related  to  the  time  the 
developer  exercises  his  option  to  purchase  the  CB-1  office  and  residential 
sites.  This  is  shown  as  January  1,  1986.  Exercising  the  option  somewhat 
earlier  or  later  does  not  significantly  effect  the  financial  feasibility 
of  the  Project. 

- There  is  an  assumption  of  large  payments  on  debt  principal  in  1985,  1986 
and  1987.  However,  these  payments  are  made  only  from  the  proceeds  generated 
by  the  sale  of  land  parcels  other  than  those  involved  in  the  Central  Blocks 
development.  Unless  sales  occur,  no  principal  payments  are  required  until 
July  1,  1990.  However,  tax  allocation  bonds  (see  below)  cannot  be  issued 
for  other  purposes  until  the  debt  is  substantially  paid.  Thus,  land  sales 
are  a critical  element  of  the  financial  plan.  Any  change  in  sale  dates 
will  also  effect  interest  expense.  Short  delays  should  not  be  significant. 

- There  is  an  assumption  that  $13.0  million  of  tax  allocation  bonds  will  be 
issued  in  1987.  This  is  intended  to  show  one  option  for  financing  all  of 
the  public  improvements  if  EB-2  is  not  sold  in  time  to  provide  such  funds. 
This  is  not  a plan,  it  is  only  an  illustrative  alternative.  If  EB-2  were 
sold  by  about  early  1987,  and  the  proceeds  used  for  the  Project,  no  bonds 
would  be  required.  Or  conversely,  if  construction  of  the  public  improvements 
were  delayed  for  any  reason,  bonds  would  not  be  issued  until  and  if  needed. 

- There  is  about  $4.5  million  set  aside  as  a reserve  to  cover  operating 
deficits  in  the  first  few  years. 

Schedule  II  is  a projection  of  lease  revenues  versus  operating  costs.  Deficits 
are  shown  for  the  first  six  years.  These  total  $4,553,000  - about  equal  to  the 
reserve  shown  on  Schedule  I.  This  Schedule  illustrates  the  importance  of  the 
commercial  success  of  the  various  private  activities.  The  minimum  assured  annual 
lease  revenue  in  these  years  is  about  $1,240,000,  or  some  $1,553,000  less  than  the 
projection  shown  in  1989.  Under  extreme  conditions  the  $4,500,000  reserve  could 
be  utilized  in  one  or  two  years.  In  this  case,  the  Agency  is  prepared  to  take 

action  to  seek  other  funding.  It  is  emphasized  that  these  projections  are  based  on 

a series  of  underlying  assumptions,  some  of  which  may  not  materilize  and,  therefore, 
actual  results  may  vary  from  the  projections. 

There  are  two  general  ways  to  address  financial  requirements  that  may  be  created  by 

the  timing  of  land  sales  and/or  early  operating  deficits.  These  are: 

- Defer  construction  of  certain  public  facilities  as  permitted  by  the 
agreements,  until  funds  are  available.  This  has  undesireable  program 
implications  depending  on  what  is  deferred  and  the  length  of  such  defferal . 

- Expanded  tax  increment  authority  will  enable  the  Agency  to  substitute  tax 
increment  funds  directly  (or  in  the  for  of  bonds)  to  compensate  for  some 
cash  deficiencies  caused  by  timing. 


■ 


* 


It  is  the  opinion  of  Agency  staff: 


- that,  taken  as  a whole,  the  assumptions  underlying  the  data  presented  in 
Schedules  I and  II  are  reasonable. 

- that  the  legal  minimum  financial  obligations  can  be  met  within  the  funds 
available  from  the  sale  of  CB-1  and  existing  tax  increment  authority. 

- that  the  total  proposed  plan  can  be  financed  on  time  from  project  generated 
resources  provided  that  the  Agency  is  given  expanded  tax  increment  authority 
and  the  sale  of  at  least  one  major  YBC  land  parcel  outside  the  Central 
Blocks  ( EB1  or  EB2)  occurs  by  about  1987. 
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INTRODUCTION 


I . 


Section  33433  of  the  Community  Redevelopment  Law  requires  that 
before  any  property  of  the  Agency  acquired  in  whole  or  in  part, 
directly  or  indirectly,  with  tax  increment  monies  is  sold  or  leased 
for  development  pursuant  to  the  Redevelopment  Plan,  the  Agency  must 
make  available  for  public  inspection  a summary  that  describes  and 
speci f i e s : 

(1)  The  cost  of  the  agreement  to  the  Agency,  including  land  acqui- 
sition costs,  clearance  costs,  relocation  costs,  the  costs  of 
any  improvements  to  be  provided  by  the  Agency,  plus  the  ex- 
pected interest  on  any  loans  or  bonds  to  finance  the  agree- 
ments ; 

(2)  The  estimated  value  of  the  interest  to  be  conveyed  or  leased, 
determined  at  the  highest  uses  permitted  under  the  plan;  and 

(3)  The  purchase  price  or  sum  of  the  lease  payments  which  the 
lessor  (sic)  will  be  required  to  make  during  the  term  of  the 
lease.  If  the  sale  price  or  total  rental  amount  is  less  than 
the  fair  market  value  of  the  interest  to  be  conveyed  or 
leased,  determined  at  the  highest  and  best  use  consistent  with 
the  Redevelopment  Plan,  then  the  Agency  shall  provide  as  part 
of  the  summary  an  explanation  of  the  reasons  for  the 

di f ference. 

This  Section  33433  evaluation  pertains  to  the  former  GSA  site  on 
CB-1,  for  whose  acquisition  tax  increment  funds  have  been  committed 
by  the  Agency  as  security  for  a loan,  the  proceeds  of  which  were 
partially  used  to  acquire  the  site.  The  GSA  site  contains  approxi- 
mately 47,475  square  feet  of  land  area  and  is  proposed  to  be  used 
for  a portion  of  the  site  to  be  leased  to  the  developers  for  a 
1,500  room  Marriott  Hotel.  ^'The  Agency  had  owned  the  adjacent 
area  comprising  the  balance  of  the  site  for  some  time. 

This  report  is  one  of  two  prepared  by  this  office  to  document  the 
transaction  between  the  Agency  and  the  developers  of  the  Yerba 
Buena  Gardens  Mixed  Use  Development.  The  other  report  describes  the 
major  business  terms,  evaluates  whether  the  Agency  would  receive 
fair  reuse  value  from  the  transaction,  and  provides  the  Agency 
staff  evaluation  of  the  fiscal  feasibility  of  the  project.  An 
Appendix  to  both  reports  provides  back-up  documentation.  Readers 
of  this  33433  evaluation  should  refer  to  the  Appendix  for  support- 
ing economic  data  and  analysis. 


(1)  A small  portion  of  the  site  will  lie  outside  the  Hotel  Parcel, 
but  it  is  too  insignificant  to  affect  this  analysis. 
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As  background  for  the  reader,  it  should  be  noted  that  Keyser 
Marston  Associates,  Inc.  has  served  as  the  economic  and  real  estate 
consultant  to  the  Agency  for  this  project,  and  that  our  activities 
have  included  assistance  in:  (1)  definition  of  the  overall  devel- 
opment concept,  (2)  preparation  of  the  Request  for  Qualifications 
(RFQ)  for  developers,  (3)  developer  selection,  (4)  negotiation  of 
the  business  terms.  This  real  estate  consulting  firm  specializes 
in  the  predevelopment  process  and  has  assisted  more  than  150  public 
and  private  clients  in  the  western  states.  The  firm  has  advised 
clients  on  matters  related  to  complex,  large  scale  downtown  pro- 
jects, a number  of  which  are  of  regional  and  national  significance. 

All  values  are  as  of  August  1984. 
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II . EXECUT I V E _SUMV1ARY 


o s^ct yon  33433  Requirement;  Cost  of  Agreement 

Based  on  data  provided  by  the  Agency  staff,  the  cost  of  the 
agreement  to  the  Agency  in  respect  to  the  GSA  site  is  as 
f ol lows : 


As  discussed  in  the  report,  no  other  costs  have  been 
i dent i f i ed . 

o Section  33433  Requirement:  Value  of  th2  Interest  to  be 
Conveyed  at  Highest  and  Best  Use _ 


The  highest  and  best  use  of  the  GSA  Site,  i.e.,  that 
allowable  use  under  the  Redevelopment  Plan  that  creates  the 
highest  land  value,  is  office.  The  value  of  the  land  for 
office  is  estimated  as  $15.5  million,  or  about  $325  per 
square  foot. 

° Section  33433  Requirement:  Sum  of  the  Lease  Payments 

The  requirement  of  the  law  is  to  quantify  the  total  lease 
payments  that  would  be  made  under  the  Agreement  for  the  term 
of  the  lease.  If  the  lessee  paid  holding  and  mini  mum  rent 
only,  the  sum  of  the  lease  payments  would  be  $35.6  million  for 
the  60  year  term.  If  the  developer  paid  holding  rent  and 
percentage  rent  (because  percentage  rent  exceeded  the  minimum) 
and  if  5%  inflation  is  assumed,  the  sum  of  the  lease  payments 
would  be  $353.8  million.  These  amounts  pertain  to  that 
portion  of  the  hotel  that  would  be  accommodated  on  the  GSA 
site. 


(2)  Established  bid  purchase  price  from  GSA  at  GSA's 

established  minimum  price. 

(3)  Based  on  Agency’s  staff  estimate  of  reasonable  interest 
costs;  maximum  possible  interest  at  highest  rates  is 
$12,520,000. 


(1)  Purchase  Price 

(2)  Expected  Bond  Interest 

(3)  Other 


-$17,400,000  (3> 

- 6,159,000 

-  399,000 


$23,958,000 
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Section  33433  Requirement:  Comparison  Between  Value  at 

H^ghes^_and_Bes^_Use_and_Ren^al__Amount 


The  value  of  the  land  for  hotel  use  under  the  terms  of  the  DDA 
and  lease  is  estimated  at  $8.2  million  or  about  $172  per  square 
foot  of  land.  This  value  compares  to  an  estimated  fair  reuse 
value  for  the  hotel  of  $6.7  million  and  is  $7.3  million  less 
than  for  office  use. 

In  addition  to  payment  of  land  rent,  the  hotel  will  pay  a 
share  of  the  development  entity’s  ongoing  obligation  to  pay 
for  20%  of  operation,  maintenance,  and  security  for  the 
Gardens . 

o Section  33433  Requirement:  Conveyance  At  Less  Than  Highest  and 
Best  Use 


Office  uses  will  be  strongly  represented  elsewhere  in  the 
project,  both  on  CB-1  and  EB-2.  In  addition,  the  hotel  is  an 
integral  part  of  the  mixed  use  concept  for  development  of  the 
entire  Yerba  Buena  Gardens  Mixed  Use  Project,  as  stated  in  the 
the  Agency’s  Request  for  Qualifications,  dated  April  1980. 

For  these  reasons,  hotel  development  on  the  GSA  site  appears 
more  suitable  for  carrying  out  the  Agency’s  objectives  than 
office  use. 

In  addition  to  land  rent,  the  hotel  will  generate  substantial 
public  revenues  in  the  form  of  transient  occupancy  and  sales 
tax,  which  would  not  be  achieved  by  office  development.  The 
present  worth  of  the  sum  of  these  revenues  and  the  land  lease 
income  is  substantially  greater  than  the  land  value  at  its 
highest  and  best  use  for  office. 
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YERBA  BUENA  GARDENS  MIXED  USE  DEVELOPMENT 
MAXIMUM  COST  TO  AGENCY  OF  GSA  SITE 


Initial  Purchase  Price 

Cash 

Borrow 

Initial  Fees 

GSA  Interest  Penalty 

Total  Before  Interest 


$ 1,740,000 
15,660,000 


328,000 

71,000 

$17,799,000 


Bond  Interest 

Actual  10/1/83  thru  7/1/84  1,168,000 

Expected  from  7/1/84  thru  5,672,000 

7/1/90 

Less  extra  borrowing  (681,000) 

as  interest  offset  

Total  Interest  $6,159,000 

Total  $23,958,000 


Source : 


San  Francisco  Redevelopment  Agency, 


6/5/84 


(5) 


i ii  . 


FINDINGS 


These  Findings  are  organized  as  follows:  (1)  cost  of  the  agreement 

to  the  Agency,  (2)  highest  and  best  use,  (3)  the  transaction,  its 
relation  to  highest  and  best  use,  and  other  matters. 

Cost  to  the  Agency 

Costs  borne  by  the  Agency  in  connection  with  the  GSA  site  include 
the  following,  based  on  data  provided  by  the  Agency: 

(1)  the  in i t i al  . purchase  price  from  the  federal  government  of 
$17,400,000^, 

(2)  penalty  interest  paid  to  GSA  due  to  delay  in  the  sale  of  $28 
million  in  bonds  to  finance  the  major  portion  of  the  purchase 
price  and  the  payment  of  an  Agency  obligation  to  HUD,  $71,000; 

(3)  from  the  sale  of  the  above-mentioned  bonds,  these  costs 
to  the  GSA  purchase  assuming  maximum  interest  rates: 


(a)  soft  costs  of  bond  issuance,  $328,000; 

(b)  interest  paid  from  10/1/83  through  7/1/84,  $1,168,000; 

(c)  expected  interest  that  could  be  paid  by  the 
Agency  on  the  bonds  from  7/1/84  through  7/1/90, 
$5,672,000lb; 


As  shown  on  the  facing  table,  these  costs,  inclusive  of  a deduction 
for  interest  offset,  total  $23,958,000. 


The  terms  of  the  Revenue  Bonds  sold  by  the  Agency  are  as  follows: 
The  bonds  will  mature  in  seven  years,  but  may  be  redeemed  earlier 
by  the  Agency.  Interest  is  at  a floating  rate,  at  68%  of  the  Bank 
of  America  prime  rate,  not  to  exceed  12%.  Interest  only  is  payable 
quarterly. 


The  developer  is  undertaking  demolition  of  the  GSA  building, 
subject  to  an  early  entry  agreement,  at  the  developer’s  sole  cost, 
which  has  been  taken  into  account  in  the  negotiation  of  business 
terms.  No  relocation  costs  will  accrue  to  the  Agency. 


(4) 

Establ i s 

;hed  bid 

purchase 

price  from 

min imum 

price. 

(5) 

Based  or 

i Agency 

staff’s 

est imate 

of 

costs;  maximum 

poss i ble 

interest 

at 

$12,520, 

000  . 

GSA  at  GSA’s  established 

reasonable  interest 
highest  rates  is 
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YERBA  BUENA  GARDENS  MIXED  USE  PROJECT 
SUMMARY /HIGHEST  AND  BEST  USE 


Site 

Area 

Development 

Land  Value 

Land  Value  Per  SF 

Office 

47,475  SF 

475,000  S?  building 

$15,500,000 

$326 

Residential 

47,475  SF 

320  dwelling  units 

8,000,000 

169 

Hotel 

47,475  SF 

640  roams 

8,200,000 

$172 

Source:  Keyser  Marston  Associates,  Inc. 


(6) 


The  hotel  is  part  of  a mixed  use  development  involving  both 
additional  private  and  public  development  commitments.  However, 
we  are  advised  by  the  Agency  that  if  the  hotel  were  the  only 
building  constructed  in  the  YBG  project,  the  Agency  would  not  have 
provided  public  improvements  in  the  project  and  would  not,  there- 
fore, have  incurred  any  costs  for  this  purpose.  For  purposes  of 
this  report  we  have  assumed  no  additional  cost  to  be  incurred  by  the 
Agency. 

The  ongoing  operations  costs  assumed  by  the  Agency  for  the  project 
cannot  be  separately  allocated  to  the  GSA  site  nor  should  they  be, 
as  this  report  analyzes  the  GSA  Site  for  a hotel  and  other  uses 
standing  alone.  The  total  Agency  obligations  for  the  project  are 
shown  in  an  accompanying  report. 

Highest  and  Best  Use 

Highest  and  best  use  is  the  use  of  the  site  which,  from  among 
reasonably  probable  and  legal  alternative  uses,  is  found  to  be 
physically  possible,  appropriately  supported,  and  financially 
feasible,  and  results  in  highest  land  value.  (The  Apprai sal  of 
Real_  Es  t_aj.  e , Eighth  Edition,  p.  28). 

The  Yerba  Buena  Center  Redevelopment  Plan,  as  amended  on  November 
6,  1981,  designates  the  GSA  site  as  part  of  a Special  Use  Downtown 
Retail  District,  which  permits  a wide  range  of  office,  retail, 
hotel,  and  residential  uses.  The  allowable  FAR  is  10:1. 

The  Appendix  provides  data  and  analysis  pertinent  to  land  values 
for  the  major  land  uses  in  downtown  San  Francisco.  We  have  sum- 
marized therein  recent  site  sales  and  concluded,  following  consid- 
eration of  the  development  economics  of  the  office  building,  that 
fair  reuse  value  for  the  CB-1  office  building  is  $43/SF  GBA,  which 
results  in  a land  value  of  $430/SF  of  land  area  at  a 10:1  FAR. 

If  used  for  office  the  GSA  site  should,  in  our  view,  reflect  a 
discount  in  value  due  to  the  absence  of  direct  Market  Street 
frontage.  A value  in  the  range  of  $30-$35/SF  of  gross  building 
area  appears  appropriate.  As  the  site  could  accommodate 
approximately  474,750  square  feet  of  office  GBA  at  an  FAR  of  10:1, 
the  indicated  land  value  would  be  approximately  $15.5  million,  or 
about  $325  per  square  foot  of  land  area. 

The  approach  to  value  for  the  hotel  considered  the  sale  and  lease 
of  other  sites  in  San  Francisco  and  around  the  country.  As  noted 
in  the  Appendix,  we  concluded  that  the  fair  reuse  value  of  the  YBC 
hotel  site,  taking  into  account  all  relevant  factors,  is  $10,000  - 
$11,000  per  room.  At  $10, 500/room  for  land,  the  land  value  for  the 
entire  hotel  would  be  $15,750,000.  The  GSA  site  could  accommodate 
a portion  of  the  hotel  --  474,750  SF  of  building  GBA,  equal  to 
42.46%  of  the  estimated  hotel  GBA  of  1,118,000  SF.  The  pro  rating 
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YERBA  BUENA  GARDENS 

HOTEL  LAND  PAYMENTS  AND  LAND  VALUE 

mtriT 


Option  Payments/ 

1984 

Year 

Land  Rent 

Do 1 1 a r s 
At_12%_ 

1989 

$2,603 

1,477 

1990 

2,957 

1,498 

Capi tal ized 

29,570 

14,981 

Subtotal 

*571311 

177533 

Add  Option 

1,445 

1,310 

Payments  and 
Rent  1985-1988 
Total 

$36,575 

$137266 

Per  Room/ 

$24.4 

$12.8 

1,500  Rooms 


Source:  Keyser  Marston  Associates,  Inc. 
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YERBA  BUENA  GARDENS  MIXED  USE  DEVELOPMENT 
COMPARISON  OF  PUBLIC  REVENUES 
T 1 984  Dollars! 


Of  f i ce  ^ 1 ) 


Land  Value  $15,500 

Transient  Occupancy 
Tax 

Sales  Tax  ~ 

Total  $15,50U 


( 1 ) 475,000  SF  bui lding 

(2)  640  rooms  out  of  1,500 


(3) 

Capi tal 

i zed 

value 

of 

rece  i 

pt  s 

at 

s tabi 

1 i ze 

d i scoun 

ted 

t o 

1984 

a t 

12%. 

(9. 

7 5% 

rate 

for 

tax) . 

(4) 

Capi tal 

i zed 

value 

of 

rece  i 

pt  s 

at 

s tabi 

1 i ze 

d i scoun 

ted 

t 0 

1984 

at 

12%. 

(1 

.0% 

rate 

) . 

Hotel 
EM 7 sT 

$8,200 

13,400(3) 

400 ( 4 ) 

$227^3 


I occupancy  in  1990, 
transient  occupancy 

I occupancy  in  1990, 
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of  the  building  area  indicates  that  the  equivalent  of  640  rooms 
could  be  accommodated  on  the  GSA  site.  At  $10 , 500/room,  the  land 
value  would  be  $6.7  million,  or  about  $140/SF  of  land.  This  would 
be  a value  at  the  upper  end  of  recent  hotel  transactions,  but 
substantially  less  than  those  for  office  land. 

Our  review  of  recent  multi-family  residential  land  sales  in  the 
City,  shown  in  the  Appendix,  indicates  a value  in  the  range  of 
$10,000  - $35,000  per  dwelling  unit  for  land.  For  a condominium 
tower  on  the  GSA  site,  a land  price  of  about  $25,000  per  unit 
appears  applicable.  At  1,500  SF  of  GBA  per  dwelling  unit  and  a 
10:1  FAR,  320  dwelling  units  could  be  constructed,  with  a land 
value  of  $8.0  million,  or  about  $170/SF.  This  value  is  also 
substantially  less  than  for  office. 

Therefore,  it  is  concluded  that  the  designated  use  (for  hotel) 
generates  $7.3  million  less  in  land  value  than  office  use,  which  is 
the  highest  and  best  use  permitted  under  the  Redevelopment  Plan. 

The  Transaction 

In  this  transaction,  land  rent  from  the  hotel  is  calculated  as 
f ol lows : 


(1)  Option/Holding  Rent  from  the  date  of  the  DDA  and  ending  on  the 
third  anniversary  of  the  execution  of  the  DDA,  in  the  amount 
of  $325,000  per  year.  From  the  third  anniversary  of  the 
execution  of  the  DDA  and  ending  the  earlier  of  (1)  the  Opening 
Date  or  (2)  a "Target  Date"  thirty  six  months  from  the  date  of 
the  lease,  $500,000  per  year. 

(2)  Minimum  Rent  beginning  on  the  earlier  of  the  Opening  Date  or 
the  Target  Date,  to  the  date  immediately  prior  to  the  eighth 
anniversary  of  the  earlier  of  either  the  Opening  Date  or  the 
Target  Date,  $700  per  room  per  year  ($1,050,000  for  1,500 
rooms),  increasing  to  $1,000  per  year  per  room  thereafter,  for 
the  remainder  of  the  initial  term  of  the  lease  (60  years). 

(3)  Percentage  Rent  equal  to  4%  of  gross  room  sales  and  2%  of 
other  sales  in  the  hotel,  against  minimum  rent. 

The  table  on  a previous  page  shows  a scenario  of  hotel  land  rent 
payment,  consistent  with  the  business  terms,  that  appears  reason- 
able to  this  office.  The  table  assumes  a commencement  of 
Option/Holding  Rent,  at  the  rate  of  $325 , 000/yr . , beginning  in  the 
fall  of  1984,  followed  by  the  payment  of  Minimum  and  Percentage 
Rent.  The  evaluation  is  shown  through  the  year  1990,  by  which  time 
the  hotel  should  achieve  an  occupancy  rate  of  about  75%.  The 
revenues  are  shown  both  in  future  dollars  and  in  1984  dollars,  at  a 
discount  rate  of  12%.  Revenues  to  be  received  by  the  Agency  for 
the  remainder  of  the  lease  term  have  been  valued  by  capitalizing, 
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and  then  discounting  the  land  rent  that  would  be  received  in  1990. 
As  noted  in  the  table,  this  evaluation  indicates  $12, 800/room  in 
land  value.  Another  table  shows  the  anticipated  sum  of  the  lease 
payments  over  the  term  of  the  lease,  with  and  without  payment  of 
Percentage  Rent,  as  required  by  Section  33433. 

Because  the  present  values  of  the  revenues  from  the  hotel  trans- 
action ($12 , 800/room)  are  at  least  equal  to  fair  reuse  value 
( $10 , 500/room) , we  conclude  that  the  Agency  will  receive  not  less 
than  fair  reuse  value  for  the  hotel  site  that  it  will  lease  to  the 
developer.  This  view  is  substantiated  by  review  of  comparable 
hotel  land  sale  and  lease  transactions  presented  in  the  Appendix. 

The  use  of  the  site  for  hotel  development  is  entirely  consistent 
with  the  Agency's  objectives  for  the  Yerba  Buena  Center  Mixed  Use 
Project,  as  stated  in  the  Agency's  April  1980  Request  for  Qualifi- 
cations, which  identified  an  800  - 1,500  room  hotel  as  part  of  the 
desired  development  program. 

The  RFQ  states  that  the  Agency  desires  to  develop  a complex  of  uses 
of  a uniquely  San  Franciscan  character  that  will  be  an  asset  to  the 
City  and  downtown,  complement  and  create  a generally  supportive 
setting  for  the  George  R.  Moscone  Convention  Center,  provide  an 
environment  attractive  to  the  City's  working  and  living 
population  --  be  a place  where  people  will  come  to  enjoy  lunch, 
where  families  will  spend  an  afternoon,  where  citizens  will  meet 
and  browse  through  markets  and  shops,  as  well  as  being  a focal 
point  for  the  City's  visitors  --  a place  to  stay,  to  shop,  dine  and 
be  entertained. 

The  hotel  will  be  a major  pedestrian-oriented  facility  that  will  be 
fully  complementary  from  a use  standpoint  with  the  Moscone 
Convention  Center  and  with  the  retail  and  amusement,  recreation, 
and  entertainment  facilities  in  the  entire  project.  It  is  the 
ideal  gateway  to  the  entire  development  from  the  Market  Street 
plaza. 

With  750,000  SF  and  500,000  SF  office  structures  planned  for  CB-1 
and  EB-2 , respectively,  office  uses  are  strongly  represented  in  the 
Yerba  Buena  Gardens.  Although  office  would  generate  the  highest 
land  value  for  the  GSA  parcel,  an  additional  office  building,  st 
this  crucial  location  in  the  project,  would,  in  our  view,  seriously 
compromise  the  objectives  the  Agency  seeks  to  achieve  with  this 
project . 

Office  development  on  the  GSA  site  would  generate  greater  land 
value  than  hotel  use,  but  less  in  total  public  revenues.  In 
addition  to  land  lease  income,  the  hotel  would  generate  transient 
occupancy  tax  and  sales  tax,  major  types  of  revenue  that  would  not 
be  attainable  with  office  use.  The  revenues  from  hotel  and  office 
are  shown  in  the  accompanying  table. 
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IV. 


ASSUMPTIONS  AND  LIMITING  CONDITIONS 


1.  No  opinion  is  intended  to  be  expressed  for  legal  matters 

or  that  would  require  specialized  investigation  or  knowledge 
beyond  that  ordinarily  employed  by  real  estate  appraisers, 
although  such  matters  may  be  discussed  in  the  report. 

2.  No  opinion  as  to  title  is  rendered.  Data  on  ownership  and  the 
legal  description  were  obtained  from  sources  generally  consid- 
ered reliable.  Title  is  assumed  to  be  marketable  and  free  and 
clear  of  liens  and  encumbrances,  easements,  and  restrictions 
except  those  consistent  with  the  proposed  development  and  on- 
going operation  of  the  site. 

3.  No  engineering  survey  has  been  made.  Except  as  specifically 
stated,  data  relative  to  size  and  area  were  taken  from  sources 
considered  reliable,  and  no  encroachment  of  real  property 
improvements  is  assumed  to  exist. 

4.  Opinions  of  value  assume  the  business  terms  between  the 
Agency  and  the  developers  identified  in  this  report. 

5.  All  secondary  information  has  been  checked  when  possible,  but 
we  do  not  warrant  the  accuracy  of  such  information. 

6.  We  are  not  required  to  give  testimony  or  appear  in  court  in 
connection  with  this  report  unless  arrangements  have  been  made 
previous ly . 
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V. 


CERTIFICATION 


I certify  that,  to  the  best  of  my  knowledge  and  belief,  the  state- 
ments of  fact  contained  in  this  report  are  true  and  correct.  I 
-further  certify  that  the  reported  analyses  and  opinions  are  limited 
only  by  the  reported  qualifying  conditions  and  are  my  personal, 
unbiased,  professional  analyses  and  opinions.  I certify  that  I 
have  personally  inspected  the  site.  I further  certify  that  I have 
no  present  or  prospective  interest  in  the  appraised  property.  The 
analyses  and  opinions  were  developed  and  this  report  has  been 
prepared  in  conformance  with  (and  the  use  of  this  report  is  subject 
to)  the  requirements  of  the  Code  of  Professional  Ethics  and  and  the 
Standards  of  Professional  Practice  of  the  America  Institute  of  Real 
Estate  Appraisers.  We  assume  no  responsibility  for  out  of  context 
quoting  or  partial  reprinting. 
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I.  DEFINITIONS  AND  APPROACH 


Several  analytical  approaches  have  been  employed,  as  appropriate 
and  warranted,  in  the  evaluation  of  business  terms  for  the  Yerba 
Buena  Gardens: 

The  first,  in  the  case  of  estimating  the  value  of  land,  is  the 
market  data  or  comparative  approach.  This  involves  comparing, 
weighing,  and  relating  sales  or  similar  sites  to  the  land  that 
is  the  subject  of  the  evaluation.  The  basis  of  this  approach 
is  the  principle  of  substitution,  which  holds  that  when  sever- 
al commodities  or  services  with  substantially  the  same  utili- 
ty are  available,  the  one  with  the  lowest  price  attracts  the 
greatest  demand. 

The  second,  also  applicable  to  the  valuation  of  land,  is  the 
land  residual  procedure,  in  which  the  net  income  imputable  to 
the  land,  after  all  expenses  of  operation  and  retrrn  attribu- 
table to  the  other  agents  of  production,  is  capitalized  to 
derive  an  estimate  of  land  value. 

A third  approach  is  a comparison  of  the  capitalized  value  of 
the  income  stream  from  a lease  to  the  estimated  fee  value. 

The  fourth,  also  applicable  to  a lease,  is  a quantitative  and 
qualitative  comparison  of  land  lease  terms  for  the  subject 
parcels  to  comparable  situations. 

All  these  approaches  must  take  cognizance  of  a variety  of  factors: 

1.  the  strength  of  the  development  opportunity  for  the  income- 
producing  uses  in  terms  of  market  demand  and  achievable  rents, 

2.  the  amount  of  extraordinary  front-end  burdens  on  he  purchaser 
or  lessee,  especially  in  dealings  with  public  agencies, 

3.  the  financial  and  economic  climate  at  the  time  the  transaction 
was  made,  and 

4.  the  overall  scope  and  scheduling  of  the  development  required 
by  the  public  agency,  and  any  other  impositions  by  the  Agency 
not  typically  encountered  in  transactions  between  or  among 
private  parties. 

In  this  evaluation,  we  have  proceeded  on  a use-by-use  basis,  on  the 
assumption  that  the  transaction  for  each  use  must  be  analyzed  in 
its  own  right  in  relation  to  the  fair  reuse  value,  which  is  the 
basis  of  this  analysis. 


1 


■ 


Fair  reuse  value  is  defined  as  the  highest  price  which  the  par- 
cels would  be  expected  to  bring  for  the  specified  uses  in  a 
competitive  and  open  market  under  the  reuse  conditions  establish- 
ed by  the  Agency.  This  concept  also  assumes  that  the  buyer  and 
.seller  (or  lessor  and  lessee)  are  each  acting  prudently  and 
knowledgeably,  with  an  assumption  thai  the  price  is  not  affected 
by  abnormal  conditions  apart  from  specific  development  require- 
ments imposed  by  the  Agency.  Finally,  the  concept  involves  the 
notion  that  the  Agency  is  selling  or  leasing  land  for  near  term 
development,  not  speculation. 
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OFFICE 


A:;  discussed  below,  it  is  our  opinion  that  the  disposition  price 
•for  the  CB-1  office  parcel  is  consistent  with  fair  reuse  value. 
Because  the  fair  reuse  value  for  EB-2  will  be  subsequently  estab- 

l.shed,  with  the  developers  having  a right  of  first  refusal,  the 
fair  reuse  value  of  that  parcel  cannot  be  compared  to  a dollar 
amount  stipulated  in  this  transaction. 

Both  an  income  and  comparable  sales  approach  should  carefully  take 
into  account  current  conditions  in  the  marketplace,  and  we  there- 
fore provide  immediately  below  an  overview  of  the  San  Francisco 
o'fice  space  market: 

Sin  Francisco  has  been  a strong  office  market.  The  Financial 
D strict  includes  an  existing  supply  of  more  than  50  million  square 
feet,  which  is  the  largest  concentration  of  office  space  on  the  West 
Coast.  Key  elements  in  the  strength  of  this  market  have  been  the 
f ol lowi ng: 

1.  Representation  by  national  and  regional  corporate  headquarters 
in  San  Francisco. 

2.  Ties  to  the  rapidly  expanding  Pacific  Rim  economy. 

3.  Bay  Area's  lead  role  in  the  industries  of  the  21st  century, 
such  as  electronics,  computer  chips,  and  genetic  engineering. 

4.  Continued  expansion  of  the  service  sector  in  the  economy, 
which  has  resulted  in  an  expanding  demand  for  office  space. 

5.  Presence  of  the  Pacific  Coast  Stock  Exchange,  Nat i onal / Inter- 
national Banks  and  the  expansion  of  "interstate  banking"  into 
Cal i fornia. 

6.  Regional  center  for  Federal  government. 

7.  Regional  population  growth. 

8.  High  level  of  desirability  of  the  Bay  Area  as  a place  of 
r es i dence . 

Tie  following  summarizes  the  annual  historical  completion  of  compe- 
t tive  office  space: 
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Table  1 


SELRTTED  OFFICE  BUILDING  ASKING  RENTS 
1983  Occupancy 


Project 

Total  Rentable 
Square  Feet 

Average  Rental 
Rate 

Developer/ 

Owner 

1983  Occupancy 

101  Cali fornia 

1,200,000 

$36.00  (Net) 

Gerald  D.  Hines 

Interests 

Crocker  Center 

656,000 

$38.00  (Gross) 

Crocker  National 

Bank 

Federal  Reserve 

471,543 

$34.00  (Gross) 

Federal  Reserve 

Bank 

Bank  of  S.F. 

Five  Fronont 

810,000 

$40.50  (Gross) 

Fremont  Associates 

Golden  Gateway 

75,000 

$30.00  (Net) 

Golden  Gateway 

Ccrrmons 

North 

353  Sacranento 

250,000 

$35.00  (Net) 

Mi  1 ler-Klutz- 

Street 

Nick-Davis- 

Gray  Co. 

100  Spear  Street 

200,232 

$29.00  (Net) 

Lincoln  Property 

Co.  & Eric  Shaw 

Yerba  Buena  West 

250,000 

$18.35  (Net) 

Yerba  Buena  West 

Charles  Schwab 

278,000 

$27.00  (Net) 

Cahill  California 

Building 

Jones  Company 

1984  Occupancy 

Ci  t icorp  Center 

555,000 

$36.50  (Net) 

Citical,  Inc. 

555  Montgomery 

230,000 

$32.50  (Net) 

Bank  of  Canton  of  Cali  for 

160  Spear 

267,000 

$34.00  (Net) 

Vintage  Properties 

580  Cal i fornia 

300,000 

$40.00  (Net) 

Gerald  D.  Hines  Interests 

Source:  Cushnan  & Wakefield  of  California,  Inc.,  1984 


(4) 


Years 


Of f j^e_Spa c e_Comp  1 ejt  ed_Annua]_]_y 
TSquare  Fee tT 


1966  - 1970 
1971  - 1975 
1976  - 1980 
1981  - 1983 


1 , 700,000 
1 , 500,000 
1,800,000 
2,800,000 


These  increments  of  space  are  presently  projected  for  completion: 
(1)  1984  -2,647,600  square  feet,  (2)  1985  - 4,776,900  square  feet, 
(3)  1986  - 2,698,200  square  feet,  (4)  1987-88  - 1,063,500  square 
feet  per  year,  excluding  this  project,  according  to  Cushman  and 
Wakefield  of  California,  Inc. 

Virtually  all  of  the  space  that  will  come  on  the  market  in  1984  and 
1985  is  now  available  for  lease.  Seen  in  the  context  of  an  average 
annual  absorption  of  about  1.5  million  - 2.0  million  square  feet 
per  year  in  recent  years,  the  projected  inventory  portends  a highly 
competitive  office  market  in  San  Francisco  in  the  mid  - 1980s. 

Current  market  conditions  may  be  summarized  as  follows: 

As  a result  of  recession  and  the  large  amount  of  inventory  that 
came  on  the  market  between  1981  and  1 983  , a very  tight  office 
market  that  existed  in  1980  softened.  Vacancy  in  the  core  finan- 
cial area  increased  to  10%.  Rents,  which  had  been  increasing  at  a 
rate  of  15%-20%  annually,  declined  about  10%  to  20%  from  their 
peak.  Frequently,  reduced  rent  has  been  reflected  in  concessions 
such  as  free  rent,  over-standard  tenant  improvements,  tenant  resis- 
tance to  a full  pass  through  of  expenses,  and  caps  on  CPI  and  other 
escalators.  An  active  sublease  market  has  also  dampened  rents. 

Some  secondary  office  markets  such  as  Jackson  Square  and  South  of 
Market  have  been  especially  impacted  by  the  relative  over-supply  of 
space  in  the  City. 

The  San  Francisco  market  has,  however,  emerged  unscathed  by  the 
recession  in  comparison  to  markets  in  many  other  major  cities, 
where  vacancies  in  first  class  office  space  have  approached  or 
exceeded  20%.  The  current  vacancy  rate  in  the  Financial  Core,  as 
estimated  by  Coldwell  Banker  Commercial  Brokerage  Company,  is  7%, 
with  rents  in  the  mid  - $30  range  for  new  Class  A buildings.  Thus, 
the  market  shows  signs  of  digesting  some  of  the  recent  over- 
bu i Id i ng . 

There  are  many  variables  that  will  affect  the  future  femand/ supp 1 y 
equation  for  office  space  in  San  Francisco.  One  is  the  state  of 
the  national  and  regional  economy,  from  the  perspective  of  the 
underlying  demand  for  office  functions  and  of  the  availability  of 
capital  to  finance  real  estate.  Another  is  the  planning  process  in 
San  Francisco,  and  the  extent  to  which  that  process  will  intervene 
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Table  2 


YBC  MIXED  USE  DEVELOPMENT 
PRO  FORMA 

CB-1  OFFICE  BUILDING 


( $ 0 0 0 ’ s ) 

Development  Costs  (Assume 
HaFcJ  Costs 

Bui  1 d i ng  She  I 1 
Tenant  Improvements 
Service  Area 
Parking 

1984-1986) 

750.000  x $100 

640.000  x $ 19 
25,000  x $ 45 

160  spaces  x $12,600 

$75,000 
12,200 
1 ,100 
2,000 
$90,300 

Soft  Costs 

At  47%  of  Hard 

42,300 

Total  Development  Costs 

Per  Sq . Ft . GBA 
Per  Sq.Ft.  NRA 

$T3"275THJ 

$177 

$196 

Income  (Assume  1988) 

Rent 

Parking  (Net) 
Less  Vacancy 
Less  Expenses 

675,000  x $41.00 
160  x $1,900 
$27,700  x .05 
675,000  x $9.50 

$27,700 

300 

(1.400) 

(6.400) 

Net  Operating  Income 

$20,200 

Investment  Justified  At  12.5%  ROI 
Less  Development  Cost  Before  Land 

$161,600 

(132,600) 

Avai labl e for  Land 

Per  Sq.  Ft.  GBA 
Per  Sq.  Ft.  NRA 

$ 29,000 
$ 38.65 
$ 42.95 

Source:  Keyser  Marston  Associates,  Inc. 

March  1984 


in  the  normal  functioning  of  the  market.  Fundamentally,  however, 
the  office  market  in  San  Francisco,  for  all  the  reasons  specified 
above,  should  be  sound  in  the  years  ahead. 

We  conclude  that  a we  1 1 -conce i ved  office  project  at  YBC,  which 
would  be  available  for  occupancy  in  1988,  should  be  wel 1 -r ece i ved  in 
the  marketplace. 

Table  1 shows  asking  rents  for  major  buildings  ready  for  occupancy 
in  1983  and  1984.  With  an  adjustment  of  net  rental  rates  to  re- 
flect gross,  the  range  of  asking  rents  ranges  from  the  mid  $30s  to 
high  $40s  for  strong  locations.  The  predominant  tendency  is 
towards  the  mid-$30's.  After  adjusting  the  nominal  quoted  rates 
for  the  various  tenant  concessions  that  are  now  prevalent  in  the 
market,  we  estimate  an  effective  gross  rental  rate  in  the  low  to  mid 
$ 3 0 ’s  for  new  Class  A office  space  in  the  Financial  Core.  For  the 
CB-1  office  building,  we  believe  $32  - $34/square  foot  gross  would 
represent  the  effective  attainable  market  rent  in  early  1984;  for 
the  EB-2  office  building,  we  believe  $27  - $30/square  foot  gross 
would  be  the  market  rent.  If  construction  commenced  in  the  near 
future,  the  attainable  market  rents  at  stabilized  occupancy  would 
be  approximately  $40  - $42/square  foot  and  $36  - $40  square  foot, 
respectively,  in  our  opinion. 

Table  2 shows  an  income  approach  to  the  land  value  for  the  office 
buildings,  based  on  evaluation  of  development  costs,  income,  and 
expenses  for  the  buildings.  For  the  purpose  of  this  report,  a 1984 
start  of  construction  is  assumed  in  developing  the  estimates  of 
land  value.  The  development  cost  assumptions  were  provided  by 
Adamson  Associates,  Inc.,  cost  consultants  to  the  Agency,  and 
adjusted  from  1981  values  based  on  Lee  Saylor  and  Company 
construction  cost  indexes.  The  income  assumptions  for  the  office 
were  described  above.  The  operating  expenses  assume  costs  to  the 
landlord  of  $9. 50/square  foot  of  net  rentable  area  in  1983,  which 
is  consistent  with  recent  experience  in  building  operating  costs. 

A key  factor  is  the  return  on  investment  (ROI)  at  achievement  of 
stabilized  occupancy  that  would  be  required  for  the  project;  based 
on  review  of  developer  pro  formas  and  discussion  with  lenders,  an 
unleveraged  return  of  12.5%  at  stabilized  occupancy  is  deamed 
appr opr i at  e . 

The  evaluation  indicates  land  value  for  the  CB-1  office  building  of 
$29.0  million,  or  $38.65  per  square  foot  of  gross  building  area. 

These  results  have  been  reviewed  against  sales  of  buildirg  sites  in 
downtown  San  Francisco,  shown  on  Tables  3,  4,  and  5.  As  noted 
therein,  the  central  tendency  for  these  sales  of  land  and  develop- 
ment rights,  as  expressed  in  relation  to  the  square  footage  of 
allowable  office  development,  may  be  summarized  thusly  fcr  sales 
occurring  since  1980: 
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South  of  Market 
Financial  Core 
Other  Areas 


$2 0-$3 5/Sq . Ft.  GBA 
$50-$7 O/Sq . Ft.  GBA 
$2 5-$5 O/Sq . Ft.  GBA 


None  of  these  sales  have  been  adjusted  for  time  because  tiere  is  no 
solid  evidence  that  land  prices  have  advanced  since  the  onset  of 
the  recent  recession;  activity,  has  in  fact,  been  slow. 

In  our  opinion,  the  land  value  for  the  CB-1  office  building  falls 
between  the  South  of  Market  and  Financial  Core  land  sales  com- 
parables. This  office  location  offers  an  exposure  to  Market  Street 
that  is  not  available  in  the  South  of  Market  comparables.  In 
addition,  the  value  of  the  site  is  substantially  enhanced  by  the 
total  mixed  use  development,  including  both  other  commercial  uses 
and  the  open  space  and  cultural  amenities  provided  by  the  Agency. 
This  is  not,  however,  an  established  Financial  District  site,  lying 
to  the  south  and  west  of  the  established  office  core.  Most  build- 
ings south  and  west  of  the  core  have  not  been  able  to  achieve  the 
quality  and  rent  levels  achieved  in  the  traditional  Financial 
District.  The  site  value  properly  reflects  a discount  from  the 
Financial  District.  We  conclude  that  the  comparable  sales  indicate 
a value  for  the  CB-1  office  site  of  $40  - $45/sq.  ft.  of  GBA. 

The  income  approach  to  value  for  the  CB-1  office  site  yields  a 
result  of  $39/sq.  ft.  of  GBA;  the  comparable  sales  approach  yields 
a result  of  $43.  In  our  opinion,  the  comparable  sales  approach 
yields  the  more  reliable  estimate  of  value  because  of  the  more 
numerous  adjustments  required  in  preparing  the  income  approach,  and 
the  extreme  sensitivity  of  the  results  to  cost,  income,  and  expense 
assumptions  in  using  that  approach.  We  therefore  conclude  that  the 
fair  reuse  value  of  the  CB-1  office  site  is  $43/sq.  ft.  or 
$32,250,000.  This  purchase  price  equates  to  $560. 50/sq.ft,  for 
the  57,538  sq.ft,  site. 
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Table  6 


PRODUCT  AVAILABILITY 
UPPER -END  CONDOMINIUMS 


Under  Construction  or 
Recently  Completed 


Office 

Number  of  and 

Units  Condos 


133  California  Street  55  x 

Golden  Gateway  Corrmons  53  x 

(Phase  3) 

Montgomery  Washington  Tower  33  x 

Subtotal  T?T 


New  Projects  with  City 
Approval 


111  Chestnut  Street 

160 

388  Market  Street 

57 

X 

333  Bush  Street 

48 

X 

750  Bush  Street 

60 

870  O'Farrell  Stret 

214 

California/Van  Ness 

242 

1150  Lombard  Street 

42 

Subtotal  $23 


Proposed  Projects  Under 
City  Review 


665  Bush  Street  49 

1150  Sacramento  Street  71. 

Subtotal  120 

TOTAL  UNITS  1,084 


Source: 


Keyser  Marston  Associates,  Inc. 
the  San  Francisco  Department  of 


based  on  data 
Ci ty  Plann ing 


provided  by 
(March  1984) 
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III.  RESIDENTIAL 


As  discussed  below,  it  is  our  opinion  that  the  disposition  price 
for  the  residential  units  is  consistent  with  fair  reuse  value.  The 
fixed  sales  price  is  fair,  and  the  establishment  of  a percentage  of 
profit  to  the  Agency  after  a preferred  developer  return  ensures 
that  the  Agency  will  benefit  financially  if  there  is  a significant 
upturn  in  prices. 

The  housing  market  in  San  Francisco  may  be  characterized  as  one 
in  which  the  demand  for  dwelling  units,  based  largely  on  the 
rapid  growth  in  employment  in  the  City,  has  outrun  the  capacity 
of  the  industry  to  produce  sufficient  units  at  affordable  prices. 
High  land  costs,  construction  costs,  and  interest  rates  have  all 
served  to  constrain  housing  production,  which  has  declined  some- 
what on  an  annual  basis  from  the  early  1970’s. 

Components  of  the  condominium  market  include  newly  developed 
units,  conversions  of  rental  units  to  condominiums,  and  resales 
of  existing  condominiums  units.  Each  market  segment  must  compete 
with  the  others  for  the  pool  of  qualified  available  buyers. 

The  development  of  new  condominium  projects  has  been  constrained  by 
uncertainties  regarding  interest  rates.  Table  6 shows  that  there 
are  currently  1,100  upper-end,  new  units  on  the  market  in  San 
Francisco.  Projects  under  construction  or  recently  completed  in- 
clude 333  California  Street  (55  units),  Golden  Gateway  Commons  - 
Phase  3 (53  units),  and  Montgomery  Washington  Tower  (33  units). 

All  these  projects  are  mixed-use,  with  luxury  condominiums  built 
over  offices.  New  projects  that  have  obtained  city  approvals  but 
have  not  yet  begun  construction  include  823  units.  Proposed  pro- 
jects with  a total  of  120  units  are  undergoing  the  city  review 
process . 

Table  7 shows  the  characteristics  of  the  current  inventory  of 
major  condominium  projects  in  the  City.  Generally,  absorption  of 
these  projects  has  been  slow;  the  market  is  soft,  with  a large 
overhang  of  unsold  units. 

In  some  real  estate  markets  new  product  comprises  a market  that 
operates  more  or  less  independently  of  resales  and  conversions.  Ii 
San  Francisco,  however,  these  market  segments  are  intertwined.  For 
new  projects,  particularly  those  located  in  pioneering  areas,  the 
competition  has  adversely  affected  absorption.  The  history  of 
projects  in  Jackson  Square  and  below  Telegraph  Hill  in  the  mid 
1970’s  is  illustrative.  Although  these  areas  have  seen  the  ad- 
dition of  major  public  amenities,  brokers  report  resistance  on  the 
part  of  potential  buyers  to  what  are  still  perceived  as  pioneering 
locations;  buyers  often  conclude  that  a resale  in  an  established 
neighborhood  is  a better  value  and  offers  greater  security  and 
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HIGH  KNSIH  CONDOHINIM  PROJECTS 


Project  Hue/ 

Kuiber 

Unit 

Pric*  Per 

Address 

UJMi* 

JlP* 

Sq.  ft. 

_Tota]_Price 

JlhJk 

Gol den  6ateway 

52 

1BR/1BA 

914 

1 

330,000-345,000 

•361-377 

Couons  * Phase  2 

2BR/2BA 

1,350-1,602 

$ 

465,000-525,000 

$340-357 

2BR/2-1/2BA 

1,602 

1 

485,000-540,000 

•303-337 

2BR'3BA 

1,826 

$ 

580,000-600,000 

1318-329 

3BR/3BA 

2,225-2,265 

• 

740,000-795,000 

•333-351 

3BR/3-1/2BA 

1,950-2,100 

$ 

685,000-745,000 

•351-355 

101  Loabard 

202 

1BR/1BA 

1,030-1,062 

$ 

217,000-307,000 

•204-332 

2BR/2BA 

1,368-1,718 

1 

321,000-723,000 

•246-468 

3BR/2-1/2BA 

1,790-2,208 

1 

469,000-1,061,000 

•262-480 

Hontgoaery 

33 

1BR/2-1/2BA 

1,800 

1 

515,000 

• 286 

Washington  Tower 

1BR y2BA 

1,228-1,857 

t 

370,000-795,000 

•301-428 

ill  Washington  Street 

2BR/2-1/2BA 

1,908-2,624 

f 

675,000-1,250,000 

•354-476 

3BR-2-1/2BA 

2,669 

• 

975,000 

• 365 

Sources  keyser  Rarston  Associates,  lac. 


MULT I :Rf 9 I DENT 1AL .LAND .SALES 
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prestige.  Not  surprisingly,  the  market  for  upper-end  condominiums 
is  fairly  thin.  TRI,  a brokerage  firm  handling  a significant 
portion  of  condominium  transactions,  estimates  its  firm  handled 
about  21  condominium  sales  per  month  (excluding  Opera  Plaza),  with 
an  average  sales  price  of  $205,000,  in  1983.  TRI  estimates  that  in 
1983  only  about  20  condominium  units  in  excess  of  $400,000  sold  in 
San  Francisco. 

Yerba  Buena  is  a new  setting  for  residential  condominium  develop- 
ment. The  marketing  program  should  benefit  significantly  from  the 
public  amenities  and  cultural  uses  provided  in  the  project,  from 
the  high  visibility  to  prospective  purchasers,  and  from  the  St. 
Francis  Place  development  on  an  adjacent  block  south  of  Folsom 
Street.  Housing  in  this  location  also  offers  walk-to-work  possibi- 
lities for  downtown  employees.  The  market  for  the  units  will  most 
likely  be  comprised  of  two  income  households  with  at  least  one  of 
the  members  employed  downtown.  Despite  the  positive  attributes, 
this  is  still  a pioneering  location  for  residential,  with  signifi- 
cant developer  risks. 

Table  8 shows  condominium  land  sales  in  San  Francisco,  with  an 
estimate  of  the  present  land  value  per  unit.  Due  to  the  uncer- 
tainties in  this  market,  we  have  not  made  upward  adjustments  for 
time;  in  several  instances,  we  have  reduced  the  land  value  from  the 
price  actually  paid.  The  smaller  projects  (60  units  are  fewer) 
show  a present  estimated  land  value  of  $25,000  - $35,000  per  dwel- 
ling unit;  these  projects  would  correspond  the  the  CB-1  condominium 
development.  The  larger  projects  (more  than  60  units)  show  a 
present  estimated  land  value  of  $10,000  - $25,000  per  dwelling 
unit;  these  projects  would  be  comparable  to  the  EB-2  condominium 
development . 

In  our  opinion,  analysis  of  the  comparables  indicates  fair  reuse 
value  of  $30,000  - $35,000  per  dwelling  unit  for  the  CB-1  midrise 
units.  This  value  equates  to  $1,300,000. 
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IV.  HOTEL 


As  discussed  below,  it  is  our  opinion  that  the  land  lease  terms  are 
consistent  with  fair  reuse  value.  In  reaching  this  conclusion,  we 
have  reviewed  both  fee  sales  of  hotel  land  in  San  Francisco  and 
elsewhere,  and  reviewed  leases  for  hotels,  including  major  conven- 
tion center  hotels  built  on  public  land. 

Traditionally,  San  Francisco  has  been  a strong  hotel  city,  owing  to 
the  established  tourist  base,  high  level  of  business  activity,  and 
conventions.  Room  rates  in  major  downtown  hotels  have  increased 
rapidly,  ahead  of  inflation,  in  recent  years.  The  average  room 
rate  in  San  Francisco  is  nearly  double  the  national  average.  The 
industry  has  maintained,  until  quite  recently,  high  occupancy 
rates  . 

Recent  trends  have,  however,  been  somewhat  less  than  robust.  As 
shown  in  the  accompanying  table,  room  rates  and  occupancy  percen- 
tages in  facilities  with  average  rates  of  over  $55  in  San 
Francisco  have  stagnated  in  the  last  several  years.  This  has 
been  partially  due  to  a weak  economy,  which  has  depressed 
domestic  travel.  The  dollar  has  been  strong,  discouraging 
visitation  by  foreigners.  As  the  economy  continues  to  move  out 
of  the  recession,  factors  depressing  room  rates  and  occupancy 
will  become  less  significant.  Over  the  medium  to  long  term,  the 
City  will,  in  our  opinion,  continue  to  assert  itself  as  a strong 
hotel  market. 

The  site  that  would  be  leased  to  the  developers  has  positive  and 
negative  attributes.  Positively,  the  proposed  hotel  will  offer  the 
largest  concentration  of  rooms  in  proximity  to  the  Moscone  Conven- 
tion Center,  and  the  facility  will  be  carefully  linked  to  the 
Convention  Center  by  a network  of  pedestrian  walkways  and  bridges. 
The  hotel  site  is  close  to  the  Financial  District.  Accessibility 
to  shopping,  theatres,  restaurants  is  highly  desirable,  and  will  be 
enhanced  by  the  retail  space  to  be  developed  by  The  Rouse  Company. 
Negatively,  the  immediate  site  is  not  an  established  hotel 
location.  The  South  of  Market  economic  image,  though  undergoing 
rapid  change,  still  presents  something  less  than  an  optimum  loca- 
tion for  a facility  that  will  have  to  achieve  high  occupancy  and 
room  rates  in  order  to  be  successful. 

Table  10  shows  recent  land  leases  entered  into  by  Marriott  in  other 
cities.  All  the  leases  are  based  on  a percentage  of  gross  sales 
from  the  hotel.  These  percentages  range  from  2.25%  to  5.5%  of 
gross  sales  on  rooms  and  fr  om  0%  t o 4%  of  gross  sales  on  food  and 
beverage  revenues  attributable  to  the  hotel  operation^  The  percen- 
tage land  lease  terms  negotiated  in  this  transaction  --  4%  of  room 
sales,  and  2%  on  other  revenues  --  are  consistent  with  the  range 
shown  for  the  Marriott  land  lease  comparables. 
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Table  9 


San  Francisco  Hotels/Motels 
Wi_^h_Ave^ag;e_Da  j_j_y_Room_Ra  t_e  s_Ove  r _$5  5 


1 98 1 < 1 > 

1982(1) 

1983 

Room  Rates 

$74.43 

$78.83 

$78. 

Occupancy  Percent 

78.73% 

71 . 8% 

69.i 

Index  (Rate  X Percent) 

$58.60 

$56.60 

$54.. 

TIT  First  nine  months 

Source:  Pannell  Kerr  Forster,  T^e  n d s_|n_^he_Ho  t^e  l__^ndus_t  r^v 


(15) 


These  rates  are  exceeded  mostly  at  prime  airport  or  resort  sites. 
For  example,  the  Hilton  ground  lease  at  San  Francisco  Interna- 
tional Airport  is  at  5%  of  gross  sales  to  $2  million  and  6%  of 
gross  sales  over  $2  million.  Resort-type  situations  such  as 
Shelter  Isle  Inn  at  San  Diego,  the  Hilton  Inn  at  San  Diego,  or 
proposed  hotels  at  Marina  del  Rey  can  afford  land  leases  at  about 
5%  to  7%  of  room  sales  and  3%  to  5%  of  other  sales.  Luxury  hotels 
also  can  afford  more  per  land,  as  in  resort  situations  or  special 
luxury  urban  settings  such  as  Beverly  Hills.  Convention  Center 
hotels  generally  have  commanded  less. 

Table  11  shows  business  terms  for  convention  center  hotels  on 
leased  land  in  Miami,  Florida;  Baltimore,  Maryland;  and  Anaheim, 
California.  These  transactions  are  complex  and  not  easily  com- 
parable to  the  present  situation.  In  Miami,  the  public  provided 
capital  cost  subsidies  equal  to  about  40%  of  the  construction  cost, 
a small  portion  of  which  will  be  repaid  by  the  developer.  The  land 
rent  is  on  a sliding  scale,  with  3.6%  of  gross  on  room  sales  and 
food  and  beverage  being  the  maximum.  In  Baltimore,  $12  million  in 
public  subsidy  was  provided.  The  land  rent  is  fixed  at  $200,000 
per  year,  but  the  city  receives  two-thirds  of  the  cash  flow  from 
the  hotel  once  a favorable  second  loan  from  the  City  is  paid  off. 

In  Anaheim,  there  was  no  public  subsidy.  The  land  rent  is  based  on 
a percentage  of  the  gross  revenue,  beginning  at  1.5%  of  gross,  in 
the  early  years,  and  increasing  to  2.0%  later  in  the  lease  term. 

The  developer  must,  however,  replace  1,500  parking  spaces  at  the 
Convention  Center  at  a cost  of  $15  million.  In  Santa  Clara,  the 
Redevelopment  Agency  recently  structured  an  agreement  with  SCCC 
Associates  for  development  of  a 475-525  room  Doubletree  Inn  adja- 
cent to  the  Santa  Clara  Convention  Center,  and  a trade  center  to  be 
built  by  the  developer.  The  terms  of  the  lease  for  the  hotel 
provide  for  land  rent  based  on  a percentage  of  gross  revenues, 
against  a minimum  rent.  The  percentages  are  3%  of  gross  room 
revenues  plus  2%  of  food  and  beverage,  increasing  to  4.5%  of  rooms 
and  3.0%  of  food  and  beverage.  "Other”  revenues  from  the  hotel, 
included  in  the  proposed  Marriott  lease,  are  excluded  from  the 
percentage  rent  calculation  in  Santa  Clara.  Development  of  the 
Hyatt  Regency  Hotel  in  Oakland,  not  shown  on  the  chart,  involved 
substantial  public  subsidy  . 

We  conclude  from  the  comparables  that  the  percentage  rent  provi- 
sions in  this  lease  are  within  the  parameters  of  the  convention 
center  hotel  located  conparables. 

Table  12  shows  hotel  land  sales  in  San  Francisco  and  other  loca- 
tions. Adjusted  for  time  through  1983,  they  show  a range  of  land 
value  per  room  of  $4,700  - $13,700.  For  San  Francisco,  the  sales 
range  from  $4,700  - $11,500  per  room.  In  our  opinion,  the  value  of 
this  hotel  site,  taking  into  account  all  the  factors  discussed 
previously,  is  towards  the  upper  end  range  of  the  comparable  sales, 


Table  10 


«ARRLOII_LAND_LE  A5E_IERMS_IN_QTHER_CITI_EF 


Citv 

No. 

Rooas 

Year 

Coqoleted 

Taapa 

312 

1981 

Albuquerque 

414 

1982 

Denver 

302 

1983 

Greensboro,  N.C. 

302 

1983 

Mian 

605 

1983 

Houston 

417 

1984 

Burlinqaie 

721 

1984 

Irvine 

506 

1983 

San  Francisco/ tBC 

1,500 

1988 

din  hub 

Rent/'  Root  2 Food  Beverage 

Roq« £rqss_  2_6ross  2_Grqs5_ 

$308  3.01  . 1.02  1.02 

$374  3.52  02  02 

$529  3.02-  02  02 

4.02(1) 

$288-  2.252  1.02  1.02 

$420 

$1,322-  4.02  3.02  3.02 

$1,652 

$384  3.02-  02  02 

3.252(2) 

$555  5.02-  02  02 

5.52(1) 

H.A.  5.02  02  2.02- 

4.02(2) 

$700-  4.02  2.02  2.02 

$1,000(3) 


1)  Increases  over  tiie. 

2)  Increases  as  a function  of  additional  revenues. 

3)  Increases  to  11,000/Rooi  at  end  of  uiqhth  year  of  operation. 

Source:  Keyser  fiarston  Associates,  Inc. 
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Title  i; 


COHPARAf  LLHOTEL  _LfiND  .SALES 


Description 

Date 

oi 

Sale 

Price 
(♦000' s) 

No.  R0015 

Sales 
Price 
Per  Pmi 

Adjusted 
Sales  Price 
Rooa(l) 

Raaada  Inn/San  Francisco 

6/81 

f 5,670 

1,047 

1 5,400 

1 6,700 

Holiday  Inn/San  Francisco 

(2) 

11/79 

2,750 

800 

3,400 

4,700 

Cliff  Hojse/San  Francisco 

1979 

5,500 

700 

7,900 

11,600 

Granada  Royale/South  San  Francisco 

1/83 

2,700 

348 

7,800 

8,500 

Warriott/Los  Angeles  Airport 

3/79 

5,500 

1,017 

5,400 

7,800 

Holiday  Inn/San  Jose 

1982 

3,000 

256 

11,700 

13,700 

Harriott/Anaheia 

4/78-12/78 

4,224 

700 

6,000 

9,500 

Raaada/Anaheia 

10/79 

1,500 

248 

6,000 

8,500 

Four  Seasons/Houston 

6/79 

2,800 

411 

6,800 

9,800 

Fairaont/Denver 

12/78 

4,500 

540 

8,300 

12,400 

Holiday  Inn/Burlingaae 

1980 

1,550 

416 

3,700 

5,100 

Hilton/Concord 

1979 

1,500 

333 

4,500 

6,600 

Day's  Inn/Burlingaae 

1981 

900 

204 

4,400 

5,500 

Raaada  Rennaisance/Long  Beach 

1983 

1,900 

380 

5,000 

5,400 

I 

| U)’’At'Vfper  year 

(2)  Condeanation  award. 

! Source:  Keyser  flarston  Ajsociatt-s,  Inc. 

Harch  1984 

I 

I 
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Table  13 


YERBA  BUENA  GARDENS 

HOTEL  LAND  PAYMENTS  AND  LAND  VALUE 



1984 


Opt  ion /Payments  Dollars 

Land  Rent  At  12% 


1989 

$ 2,603 

1 , 477 

1990 

2,957 

1,498 

Capi tal i zed 

29,570 

14,981 

Subtotal 

35,130 

17,956 

Add  Opt  ion 
Payments  and 
Rent  1985-1988 

1,445 

1,310 

Total 

$35,575 

$19,266 

Per  Room/ 

$24.4 

$12.8 

1,500  Rooms 


Source:  Keyser  Marston  Associates,  Inc. 
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at  $10,000  - $11,000  per  room. 

In  order  to  establish  the  relationship  between  the  fee  value  and 
the  provisions  of  the  lease,  we  have  evaluated  the  dollar  amount  of 
lease  payments  that  would  be  made  to  the  Agency  through  the  time 
the  hotel  achieved  stabilized  occupancy  of  about  75%  in  1990.  The 
cash  flow  to  the  Agency,  taking  into  account  Minimum  Rent  during 
construction  and  Percentage  Rent  following  completion,  is  shown  on 
Table  13.  We  show  a room  rate  of  $140  - $145/night  at  opening  in 
late  1988.  The  ratio  of  room  to  non-room  revenues  is  nearly  iden- 
tical to  that  projected  by  Marriott.  To  tske  into  account  lease 
revenues  received  after  1990,  the  1990  income  stream  to  the  Agency 
has  been  capitalized  at  10%.  The  total  cash  flow  has  been  dis- 
counted at  12%  to  1984,  and  yields  a present  value  of  $19.3  mil- 
lion, or  $12, 800/room.  In  our  opinion,  this  value,  which  is 
greater  than  that  paid  recently  for  other  major  hotel  sites  in  San 
Francisco,  confirms  the  fairness  of  the  leise  transaction. 
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V.  RETAIL  AND  A.R.E. 


In  the  Development  Objectives  and  Criteria  in  the  developer  RFQ  for 
this  project,  the  following  statement  is  made: 

"The  objective  is  to  achieve  an  "Urban  Garden";  to  create 
something  uniquely  San  Francisco  with  uses  that  could  include 
fairs,  childrens’  theatres,  markets,  shops  and  a variety  of 
other  activities;  to  have  places  for  people  to  dine,  relax  and 
enjoy  the  City  in  a casual  atmosphere  in  a Garden  setting". 

The  concept  for  the  retail  and  the  A.R.E.  in  conjunction  with  the 
Gardens  and  the  cultural  facilities  is  create  a unique  image  for 
the  project  that  will  drav;  a diverse  range  of  people  to  facili- 
ties that  exist  nowhere  else  in  San  Francisco,  the  Bay  Area  and 
probably  the  country.  The  project  is  intended  to  appeal  to  as 
broad  a range  of  age  and  income  characteristics  as  possible: 
social  economic  diversity  encouraged  in  a safe  environment.  It 
is  anticipated  that  a wide  range  of  persons  would  use  the  Gardens 
retail  and  A.R.E.  for  both  daytime  and  nighttime,  work  day  and 
weekend  activities.  These  users  include: 

Downtown  employees, 

San  Francisco  residents, 

--  Bay  Area  residents, 

Business  visitors, 

Tourists, 

Conventioneers. 

Located  South  of  Market  Street,  within  close  proximity  to  Union 
Square,  an  opportunity  exists  to  capitalize  on  the  strength  of 
Union  Square,  which  is  one  of  the  strongest  downtown  retail 
centers  in  the  country.  The  Gardens,  cultural  facilities,  and 
retail  and  A.R.E.  uses  themselves  are  conceived  as  creating  a 
level  of  amenities  similar  to  the  waterfront  locations  of  Faneui 1 
Hall  in  Boston  and  Harbor  Place  in  Baltimore. 

As  discussed  below,  it  is  our  opinion  that  the  previously  identi- 
fied land  lease  terms  for  the  retail  and  A.R.E.  are  consistent  with 
fair  reuse  value. 

In  evaluating  the  retail  ind  A.R.E.  land  leases  the  following  fac- 
tors were  considered: 

Comparable  projects  in  San  Francisco. 

Comparable  projects  located  elsewhere  in  the  United  States. 

Comparable  projects  located  elsewhere  in  the  United  States 
developed  by  The  Roui  e Company. 
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The  San  Francisco  retail  market. 

The  location  and  development  concept  of  the  project. 

Comparable  projects  in  San  Francisco  include  specialty  retail 
concentrations  without  department  stores  as  key  anchor  tenants. 
Examples  of  these  types  of  facilities  include  Ghirardelli  Square, 
Pier  39,  Fisherman's  Wharf,  Embarcadero  Center,  Union  Street,  the 
Crocker  Galleria,  and  planned  retail  facilities  in  the  Ferry 
Building.  These  projects  have  a unique  image  or  niche  such  as 
outstanding  waterfront  locations  and/or  attractive  historic 
structures.  Or  they  are  located  adjacent  to  upper  income  housing 
or,  as  in  the  case  of  Fisherman's  Wharf,  are  attracting  e.  large 
segment  of  the  visitor  market  over  an  extended  period  of  time. 
Ghirardelli  Square  was  one  of  the  pioneering  projects  in  the 
country  that  combined  an  outstanding  waterfront  location  with  a 
very  attractive  existing  building,  the  old  brick  Ghirardelli 
Chocolate  Factory. 

The  Rouse  Company  pioneered  what  they  refer  to  as  festival  re- 
tailing by  developing  Faneui 1 Hall  in  Boston  which  is  adjacent  to 
the  downtown  in  the  vicinity  of  the  Harbor  and  features  restored 
buildings  of  outstanding  interest.  Subsequently,  The  Rouse  Com- 
pany has  developed  Harbor  Place  in  Baltimore  which  is  a new 
facility  constructed  on  vacant  land  adjacent  to  the  Harbor  and 
the  downtown.  Both  of  these  projects  have  been  economically 
successful.  These  projects  serve  as  major  activity  generators  for 
adjacent  uses  and  create  a strong  attraction  and  identity  for  the 
larger  downtown  area. 

The  retail  and  A.R.E.  uses  in  the  Yerba  Buena  Center  location  rep- 
resent a pioneering  effort  with  resultant  risks  for  all  parties. 
One  risk  element  is  the  South  of  Market  location,  which  has  not 
been  conducive  to  retailing.  Another  is  the  fact  that  Sen 
Francisco  and  the  Bay  Area  have  a wide  assortment  of  retail  and 
entertainment  attractions  that  would  compete  with  YBC.  A case  can 
be  made  that,  therefore,  the  YBC  retail  and  A.R.E.  facilities  are 
entering  a highly  competitive  market  and  pioneering  a new  location, 
where  the  amenity  package  has  to  be  created  as  part  of  the  project. 
These  factors  have  been  taken  into  account  in  the  development  of 
the  business  terms  for  the  retail  and  A.R.E.  uses. 

The  business  terms  for  the  retail  and  the  A.R.E.  were  described  in 
a previous  section  of  this  report.  To  summarize:  For  t hi e retail, 

the  developer  will  pay  a Base  Rent  equal  to  $l/sq.  ft.  of  rentable 
space  per  year,  plus  Participation  Rent  from  the  net  cash  flow  from 
the  project,  on  a sliding  scale.  For  the  A.R.E.,  the  developer 
will  pay  Participation  Rent  only. 

To  provide  a frame  of  reference  for  evaluating  the  business  terms, 
it  is  noted  that  a successful  Rouse  non-department  store  anchored, 
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downtown  retail  complex  provides  a net  cash  flow  in  the  range  of  $5 
per  square  foot  in  the  early  years  after  opening  based  on  stabi- 
lized sales  volumes  which  occur  one  to  three  years  after  opening. 

If  favorable  fixed  rate  financing  is  obtained,  the  increase  in  net 
cash  flow  could  accelerate  dramatically,  given  that  many  costs  are 
fixed  or  passed  on  directly  to  the  tenants.  Clearly,  however, 
there  is  no  guarantee  that  this  will  occur  at  Yerba  Buena  Center. 
The  only  assured  income  is  Base  Rent. 

The  accompanying  table  shows  land  lease  transactions  for  projects 
which  have  included  significant  retail  space  retail  that  have  been 
structured  in  various  cities  around  the  country  in  recent  years. 

In  all  instances,  a public  entity  is  the  lessor.  In  some 
instances,  land  rent  is  significantly  offset  by  public  commitments. 
For  example,  for  Harbor  Place,  the  City  of  Baltimore  provided  900 
exclusive  parking  spaces  and  maintains  all  public  areas  in  the 
project.  For  Faneui 1 Hall  and  South  Street  Seaport,  land  rent  is 
iB  1 i eu  of  property  taxes,  and  the  public  entity  provided  some  or 
all  of  the  building  shells. 

Except  for  Faneui 1 Hall,  all  of  the  comparable  transactions  provide 
for  some  payment  of  unsubordinated  Base  Rent.  Most  provide  for  a 
method  to  escalate  Base  Rent.  Most  provide  for  additional  rent, 
based  on  a percentage  of  sales,  gross  rental  income,  net  operating 
income,  or  net  cash  flow. 

We  would  characterize  the  Yerba  Buena  Center  retail  and  A.R.E. 
lease  transactions  in  relation  to  the  comparables,  as  follows: 

The  overall  level  of  risk  to  the  developer  is  substantial  due  to 
the  South  of  Market  location,  the  pioneering  development  concept, 
and  the  availability  of  alternative  attractions  in  the  Bay  Area. 

The  Base  Rent  provision  is  less  favorable  to  the  Agency  than  for 
some  of  the  comparables,  but  stronger  than  for  both  Harbor  Place 
and  Faneui 1 Hall  (except  for  the  A.R.E. , for  which  there  is  no 
Base  Rent).  The  developer’s  payment  of  additional  rent  is  based 
on  net,  which  is  less  secure  than  in  many  other  situations,  but 
the  level  of  sharing  is  at  the  upper  end,  with  the  Agency  poten- 
tially receiving  cash  flow  nearly  equal  to  that  of  the  developer, 
with  no  offsets  for  property  taxes  and  other  payments,  as  in  two 
of  the  comparable  situations. 
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VI.  MUNICIPAL  REVENUES 


Please  see  the  tables  on  the  following  pages  for  back-up  on 
projections  of  business  tax,  sales  tax,  transient  occupancy  tax, 
and  property  tax. 

All  of  these  revenues  are  additive  to  land  sale  and  lease  income  to 
the  Agency. 
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Table  15 


FORECASTING  PAYROLL/BUS  I NESS  TAX  REVENUES 
1984  DOLLARS 


Revenue 

EiL_5}}Pl2.Z?.£ 


General  Office 

$327 

Retai 1 /ARE 

$222 

Hotel 

$182 

Source:  Environmental  Sciences  Associates,  Inc,  Growth  Management 

Alternatives  for  Downtown  San  Francisco  TMay  1 9~8"3 
estimates  adjusted  to  1984. T 
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Table  16 


YERBA  BUENA  GARDENS 
PER'^^T_M^YI^NT/NEW_EMPLOYEES 


1989 

1990 

1991 

1,500  Room  Hot  e 1 
# Employees 

1,500 

1 ,500 

1,500 

CB-1  Office  - 750,000  S7 
# Employees 

1 ,500 

1,500 

1 ,500 

ARE /Ret a i 1 - 360,0  0 SF 
# Employees 

900 

900 

900 

EB-2  Office  - 500,000  SF 
# Employees  ^2' 

- 

_ 

1 ,000 

Maintenance/ Security 

100 

100 

100 

4,000 

4,000 

5,000 

TlT  All  new. 

(2)  50%  new  per  O&Y. 

(3)  7 5%  new  per  0<5cY. 

Source:  Keyser  Marston  Associates,  Inc. 
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YERBA  BUENA  GARDENS 

§USI^SS_T^_REVE^ES/NEW  EMPLOYEES 


1989 

1990 

1991 

CB-l  Hotel 
Brployees 

Revenue  Per  Brployee 
Total  Revenue 

1,500 
$ 232 
$ 350,000 

1,500 
$ 244 
$ 370,000 

1,500 
$ 256 
$ 380,000 

CB-l  Office 
Brployees 

Revenue  Per  Brployee 
Total  Revenue 

1,500 
$ 417 
$ 630,000 

1,500 
$ 438 
$ 660,000 

1,500 
$ 460 
$ 690,000 

Retai 1 /ARE 
Brployees 

Revenue  Per  Brployee 
Total  Revenue 

900 
$ 283 
$ 250,000 

900 
$ 298 
$ 270,000 

900 
$ 312 
$ 280,000 

EB-2  Office 
Brployees 

Revenue  Per  Brployee 
Total  Revenue 

1,000 
$ 460 
$ 460,000 

Maintenance 
Brployee ; 

Revenue  Per  Brployee 
Total  Revenue 

100 
$ 232 
$ 20,000 

100 
$ 244 
$ 20,000 

100 
$ 256 
$ 30,000 

Total  Revenue/ 

$1,250,000 

$1,320,000 

$1,840,000 

New  Employees 


Source:  Keyser  Marston  Associates,  Inc 
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YERBA  BUENA  GARDENS 

ESTIMATE  OF  SALES  TAX  RECEIPTS  BY  CITY  AND 

COUNTY  OF  SAN  FRANCISCO 

($000’S) 


1988 

1989 

1990 

Hotel 

SF 

NA 

NA 

NA 

Sales /SF 

NA 

NA 

NA 

Total  Sales 

- 

$18,000 

$19,400 

Tax  @ 1% 

$180 

$190 

Retail 

SF 

_ 

190,000 

190,000 

Sales/SF^1) 

- 

$415 

$438 

Total  Sales 

- 

$78,900 

$82,650 

Tax  1% 

$790 

$830 

ARE 

SF  fo\ 

- 

170,000 

$250 

170,000 

$263 

Sales/SFw; 

- 

Total  Sales 

- 

$42,500 

$44,710 

Tax  @ 1% 

$430 

$450 

Total  Sales 

_ 

$139,400 

$146 ,760 

Total  Tax 

- 

$1,400 

$1,470 

(1  ) $3 2 5 /SF  in  1984 

(2)  $ 2 0 0 / S F in  1984 

Source:  Keyser  Marston  Associates,  Inc. 
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Source:  Keyser  Mars  ton  Associates,  Inc.  based  on  11/83  projection  by  Katz  Hollis  Cbren  Associates,  Inc. 


Table  20 
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DOCUMENTS- -YERBA  BUENA  GARDENS 


Introduction 


The  Redevelopment  Agency  of  the  City  and  County  of  San 
Francisco  has  placed  on  public  file  and  made  available  for 
public  inspection  the  following  documents  and  reports  with 
respect  to  a proposal  from  YBG  Associates,  a California  limited 
partnership  comprised  of  Olympia  & York  California  Equities 
Corp.  and  Marriott  Corporation,  as  sole  general  partners,  to 
enter  into  a Disposition  and  Development  Agreement  (the  "DDA" ) 
for  the  development  of  a comprehensive  mixed-use  development 
project  known  as  Yerba  Buena  Gardens.  The  Agency  has  also 
called  and  published  notice  of  a hearing  on  the  DDA. 


Volume  1:  Economic  Reports 
Staff  Summaries 


Volume  2:  DDA 

Legal  Description  of  Site  (Attachment  No.  1 to  DDA) 
Perimeter  Plot  Plan  (Attachment  No.  2 to  DDA) 

Legal  Description  of  Developer  Parcels  (Attachment 
No.  3 to  DDA) 

Volume  3:  Site  Plan  (Attachment  No.  4 to  DDA) 

Scope  of  Development  (Attachment  No.  5 to  DDA) 
Schedule  of  Performance  (Attachment  No.  6 to  DDA) 

Volume  4:  Hotel  Lease  (Attachment  No.  7(A)  to  DDA) 


Volume  5:  ARE/Retail  Lease  (Attachment  No.  7(B)  to  DDA) 

CB-3  Sublease  between  the  Agency  and  the  Developer 
(Attachment  No.  7(C)  to  DDA) 


Volume  6:  Hotel  Lease  Guaranty  (Attachment  No.  8(A)  to  DDA) 
ARE/Retail  Lease  Guaranty  (Attachment  No.  8(B)  to 
DDA) 

CB-3  Sublease  Guaranty  (Attachment  No.  8(C)  to  DDA) 
Hotel  Escrow  Instructions  (Attachment  No.  9 to  DDA) 
Hotel  Business  Letter  (Attachment  No.  10  to  DDA) 

Rouse  Business  Letter  (Attachment  No.  11  to  DDA) 

Jessie  Street  Sublease  (Attachment  No.  12  to  DDA) 

Approved  Title  Exceptions  (Attachment  No.  13  to  DDA) 
Deeds  (Attachment  No.  14(A)- (D)  to  DDA) 

Quitclaim  Deeds  (Attachment  No.  15 (A) -(D)  to  DDA) 
Escrow  Instruction  for  Quitclaim  (Attachment  No. 

15(E)  to  DDA) 


Volume  7:  REA  (Attachment  No.  16  to  DDA) 

Retail/Residential  REA  (Attachment  No.  17  to  DDA) 
Form  of  Permit  to  Enter  (Attachment  No.  18  to  DDA) 
Form  of  Construction  Inspection  Certificate  (Attach- 
ment No.  20  to  DDA) 

Affirmative  Action  Plan  (Attachment  No.  21  to  DDA) 
Mitigation  Measures  (Attachment  No.  22  to  DDA) 
Memorandum  of  Agreement  - Jessie  Street  Substation 
(Agreement  No.  23(A)  to  DDA) 

Memorandum  of  Agreement  - Williams  Building  (Attach- 
ment No.  23(B)  to  DDA) 

DDA  Guaranty  (Attachment  No.  24  to  DDA) 

Form  of  Certificate  of  Completion  and  Right  to 
Occupy  (Attachment  No.  25  to  DDA) 

Volume  8:  CB-3  Coordination  Agreement  (Attachment  No.  26(A) 
to  DDA 

CB-3  Agreement  to  Lease  (Attachment  No.  26(B)  to  DDA) 
Sublease  of  CB-3  between  the  City  and  the  Agency 
(Attachment  No.  27  to  DDA) 

CB-3  Easement  Agreement  (Attachment  No.  28  to  DDA) 
Quitclaim  Deeds  (Attachment  No.  30(A) -(G)  to  DDA) 
Escrow  Instructions  for  Quitclaims  (Attachment  No. 
31  to  DDA) 


These  documents  and  reports  are  available  for  public  inspection 
in  advance  of  the  setting  of  an  officially  noticed  public 
hearing  by  the  Agency  when  all  documents  are  complete.  Yerba 
Buena  Gardens  involves  the  phased  development  of  the  four 
blocks  of  the  Yerba  Buena  Center  Redevelopment  Project  general- 
ly described  as  follows: 

A.  Central  Block  1 (CB-1) 

CB-1  contains  approximately  272,000  square  feet  (6.24 
acres)  and  is  bounded  by  Market  Street  and  privately 
owned  parcels  on  the  north  (N.W.),  Mission  Street  and 
privately  owned  parcels  on  the  south  (S.E.),  Fourth 
Street  and  privately  owned  parcels  on  the  west  (S.W.) 
and  Third  Street  and  privately  owned  parcels  on  the 
east  (N. E . ) . 

B.  Central  Block  2 (CB-2) 

CB-2  is  approximately  454,000  square  feet  (10.42 
acres)  and  is  bounded  by  Mission  Street  on  the  north, 
Howard  Street  on  the  south  (S.E.),  Fourth  Street  on 
the  west  (S.W.)  and  Third  Street  on  the  east  (N.E.). 

C.  Central  Block  3 (CB-3) 

CB-3,  located  above  the  George  R.  Moscone  Convention 
Center,  is  approximately  184,000  square  feet  (4.22 
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acres),  and  surrounding  streets  are  Howard  Street  on 
the  north  (N.W.),  Folsom  Street  on  the  south  (S.E.)/ 
Fourth  Street  on  the  west  (S.W.)  and  Third  Street  on 
the  east  (N.E. ) . 

D.  East  Block  2 (EB-2) 

EB-2  consists  of  two  Parcels,  Parcel  A is  approxi- 
mately 32,960  square  feet  (.75  acres)  and  is  bounded 
by  Mission  Street  on  the  north  (N.W.),  Minna  Street 
on  the  south  (S.E.),  Third  Street  on  the  west  (S.W.) 
and  private  properties.  This  Parcel  also  includes 
the  existing  Williams  Building  but  does  not  include 
Minna  Street.  Parcel  B is  approximately  81,525 
square  feet  (1.87  acres)  and  is  bounded  by  Minna 
Street  on  the  north  (N.W.),  Howard  Street  on  the 
south  (S.E.  ) , Third  Street  on  the  west  (S  W.  ) and 
private  properties  and  Natoma  Street  on  the  east 
(N.E. ) . 

E . Easement  Parcels  and  Vacated  Streets  Portions 

The  Site  also  includes  various  easements  and  vacated 
streets  in  existence  or  to  be  obtained  as  described 
and  set  forth  in  the  DDA. 

F . Developer  and  Agency  Parcels 

Within  the  boundaries  of  the  Site  certain  Parcels  or 
portions  of  the  Parcels  described  above  are  granted 
or  leased  to  the  Developer  and  certain  Parcels  or 
portions  of  the  Parcels  described  above  are  retained 
by  the  Agency.  These  Developer  and  Agency  Parcels 
are  more  particularly  described  in  the  DDA  and  are 
also  shown  on  the  Site  Plan  attached  thereto. 

The  agreements  available  for  public  inspection  at  this 
time  relate  to  the  blocks  designated  CB-1,  CB-2,  CB-3  and  EB-2. 


The  documents  are  lengthy  and  complex,  reflecting  the 
complexity  of  this  project,  the  largest  in  the  City's  history. 
The  development,  with  a master  developer,  is  really  several 
private  and  public  developments  integrated  to  comprise  an 
economically  viable  and  new,  exciting  place  for  San  Francisco. 
There  will  be  a major  new  hotel,  two  new  office  buildings,  new 
traditional  and  festival  retailing,  new  residential,  and  new 
amusement,  recreation  and  entertainment  (ARE)  uses  combined 
with  public  gardens  and  cultural  facilities  in  the  four-block 
area.  In  addition,  the  Jessie  Street  Substation  will  be  reha- 
bilitated, and  the  area  around  St.  Patrick's  Church  will  be 
integrated  into  the  CB-1  development,  the  focal  point  of  which 
will  be  a retail  galleria  linking  the  hotel,  office  building 
and  plazas  on  that  block.  To  assist  persons  in  reviewing  these 
documents,  summaries  of  the  four  major  documents  have  been 
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prepared,  for  informational  purposes  only,  and  not  as  a substi- 
tute for  a reading  of  the  documents  themselves  as  to  their 
legal  meaning  and  effect. 


Subject  to  the  conditions  and  requirements  of  the  DDA, 
including  design  review  and  plan  approvals  by  the  Redevelopment 
Agency,  the  Developer  will  be  provided  options,  in  considera- 
tion for  option  payments  totalling  in  excess  of  $4,000,000,  to 
develop  in  phases: 


On  CB-1:  a 1500-room  Marriott  hotel  (Phase  1); 


an  office  building  of  approximately  750,000 
square  feet  of  gross  floor  area  (Phase  2); 


a retail  galleria  and  approximately  90,000 
square  feet  of  net  leasable  retail  space  (to  be 
operated  by  a subsidiary  of  the  Rouse  Company  along 
with  retail  on  CB-2 ) including  the  rehabilitation  of 
the  Jessie  Street  Substation  for  retail  and  Agency 
use  (Phase  2); 


40  condominium  housing  units  (Phase  2R)  ; 

approximately  450  underground  parking  spaces 
serving  the  hotel,  office  and  residential  uses 
(Phases  1 and  2);  and 

plazas,  open  spaces  and  amenities  serving  the 
development  of  the  block  (Phases  1 and  2). 


On  CB-2:  hotel  meeting  rooms,  ballrooms  and  function 

areas  (Phase  1); 


A 1250- space  underground  parking  garage 

(Phase  2); 


approximately  82,000  square  feet  of  net 
leaseable  retail  space  (to  be  operated  by  a subsidi- 
ary of  the  Rouse  Company  along  with  retail  on  CB-1) 
(Phase  2);  and 
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approximately  77 , 000  square  feet  of  net 
leaseable  amusement,  recreation  and  entertainment 
(ARE)  uses  (Phase  2). 


On  CB-3 : approximately  100,000  square  feet  of  net 

leaseable  ARE  uses  above  the  existing  Moscone 
Convention  Center (Phase  2);  and 


approximately  11,000  square  feet  of  net 
leaseable  retail  uses  (Phase  2). 


On  EB-2 : an  office  building  of  up  to  500,000  square 

feet  of  gross  floor  area  including  the  adaptive 
re-use  of  the  Williams  Building  (Phase  3); 


from  300  to  500  condominium  housing  units  (Phase 
3 ) ; and 


underground  parking  of  not  more  than  600  spaces 
(Phase  3 ) . 

Subject  to  the  exercise  by  the  Developer  of  its  option  to 
develop  in  phase  1,  the  hotel,  and  in  phase  2,  the  CB-1  office 
building  and  the  retail  and  ARE  uses  within  the  project,  and 
available  funding  from  land  sale  proceeds  and  other  sources, 
the  Agency  will  develop: 

On  CB-2  and  CB-3:  public  gardens  and  open  space  (Phase 

2); 


On  CB-2:  cultural  buildings  of  up  to  approximately 

135,000  square  feet  of  gross  floor  area  (Phase  2); 
and 


a pedestrian  bridge  linking  CB-1  and  CB-2  and 
one  or  two  pedestrian  bridges  linking  CB-2  and  CB-3 
(Phase  2 ) . 


CB-3  is  subject  to  delay  depending  on  timing  of  funding 
for  the  gardens  and  open  space  on  CB-3. 


The  City  will  also  develop  on  CB-3  meeting  rooms  and 
ancillary  facilities  to  serve  the  Convention  Center. 
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The  total  development  is  described  in  a Scope  of  Develop- 
ment, Attachment  No.  5 to  the  DDA. 


The  timing  of  the  development,  including  the  phasing 
thereof,  is  described  in  a Schedule  of  Performance,  Attachment 
No.  6 to  the  DDA. 

The  Developer  will  make  the  option  payments,  non-refund- 
able  under  certain  circumstances  described  in  the  DDA,  land 
payments  for  deeded  parcels  and  lease  rental  payments  for 
leased  parcels,  all  as  set  forth  in  the  DDA.  The  Developer  will 
also  make  on-going  participation  payments  to  the  Agency  based 
the  income  generated  from  the  CB-1  and  EB-2  office  buildings. 

The  Agency  will  commit  the  proceeds  from  the  sale  of  the 
CB-1  office  site  and  CB-1  Residential  Site  together  with  other 
sources  of  revenue  available  to  the  Agency  to  the  funding  of 
the  construction  costs  of  the  gardens,  bridges  and  cultural 
buildings.  The  City  will  contribute  approximately  45%  of  the 
costs  of  constructing  the  CB-3  gardens.  The  Agency  will  commit 
the  lease  rent  and  the  office  building  participation  payments 
to  the  on-going  costs  of  security,  operation  and  maintenance  of 
the  gardens  and  the  cultural  buildings,  with  the  Developer 
contributing  20%  of  such  costs  of  the  gardens.  The  City  will 
also  contribute  approximately  45%  of  the  costs  of  maintaining 
the  CB-3  gardens. 

The  business  terms  of  the  transaction,  including  the 
financial  feasibility  of  the  Agency’s  undertakings,  are  de- 
scribed in  the  economic  reports  included  in  the  documents 
available  for  public  review. 


Brief  Description  of  Major  Documents 


The  DDA  is  the  master  development  document,  to  which  most 
of  the  many  other  documents  are  attachments.  It  governs  the 
rights,  obligations,  conditions  and  remedies  of  the  Developer 
and  the  Agency  prior  to  conveyance  and  during  construction  and, 
in  certain  matters,  after  construction.  It  provides  the  proce- 
dures for  approval  of  plans;  the  exercise  of  the  Developer's 
options  to  purchase  or  lease  the  various  Developer  Parcels  in 
phases;  the  conditions  to  conveyance  of  the  deed  or  leasehold 
to  the  various  Developer  Parcels;  the  construction  obligations 
of  the  Developer  and  the  Agency;  use  restrictions  and  other 
requirements,  including  requirements  restricting  the  sale  or 
transfer  by  the  Developer  prior  to  completion  of  construction 
and  other  conditions  and  restrictions  to  prevent  speculation  in 
landholding  and  assure  completion  of  development.  The  DDA 
contains  a Scope  of  Development  (Attachment  No.  5)  setting 
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forth  the  development  criteria  and  design  guidelines,  and  a 
Schedule  of  Performance  (Attachment  No.  6)  setting  forth  a 
detailed  time  schedule  for  various  actions  to  occur. 

Attachments  to  the  DDA  will  include  all  the  leases  for  the 
various  leased  parcels,  environmental  mitigation  measures,  the 
Affirmation  Action  Plan,  and  the  many  other  ancillary  agree- 
ments entered  into  or  to  be  entered  into  as  part  of  the  trans- 
action. The  leases  for  the  various  parcels  will  generally 
govern,  along  with  the  DDA,  the  rights  and  obligations  of  the 
parties  after  conveyance  of  the  leasehold  interest. 


Because  of  the  interrelated  nature  of  many  of  the  build- 
ings and  uses,  certain  portions  of  Yerba  Buena  Gardens  will  be 
subject  to  reciprocal  easement  agreements  governing  construc- 
tion, use,  operation,  maintenance  and  repair  of  the  develop- 
ment. 


The  construction  obligations  of  the  Developer  will  be 
guaranteed  by  0 & Y Equity  Corp.  , a New  York  corporation  and 
parent  of  Olympia  & York  California  Equities  Corp  within  cer- 
tain parameters.  The  construction  obligations  are  also  se- 
cured, in  the  case  of  deeded  parcels,  by  a right  of  reentry, 
and,  in  the  case  of  leased  parcels,  by  lease  termination 
remedies . 


Summaries 

Summaries  follow  for  the  following  four  major  documents: 
The  Disposition  and  Development  Agreement 
The  Hotel  Lease 

The  ARE,  Retail  and  Parking  Lease 
The  CB-1  Reciprocal  Easement  Agreement 


There  are  no  summaries  of  the  CB-3  documents.  However, 
the  CB-3  Developer  Sublease  conforms  in  substantial  respects  to 
the  ARE,  Retail  Parking  Lease,  subject  to  the  lease  between 
the  City  and  the  Agency  for  the  CB-3  Rooftop  Surface. 


4777.74 


7 


SUMMARY  OF  THE 


DISPOSITION  AND  DEVELOPMENT  AGREEMENT 
YERBA  BUENA  GARDENS 


Note : The  following  summary  has  been  prepared  as  an  informa- 
tional document.  The  document  summarized  is  just  one  of  many 
documents  involved  in  the  transaction  negotiated  between  the 
Redevelopment  Agency  and  the  Developer  for  the  Yerba  Buena 
Gardens  development.  The  summary  is  not  all-inclusive  and  has 
no  legal  effect  and  is  not  intended  to  substitute  for  a thor- 
ough review  of  all  of  the  documents  themselves  as  to  the  legal 
meaning  and  effect  of  the  transaction. 

SUMMARY  OF  DISPOSITION  AND  DEVELOPMENT  AGREEMENT 
YERBA  BUENA  GARDENS 


I .  SUBJECT  OF  AGREEMENT 

A.  Parties 

1.  Agency:  Redevelopment  Agency  of  the  City  and 
County  of  San  Francisco. 

2.  Developer:  YBG  Associates  (a  California  Limited 
Partnership  with  Olympia  & York  California  Equities  Corp.  and 
Marriott  Corporation  as  sole  general  partners). 

B . Purpose 

1.  To  effectuate  a portion  of  the  Redevelopment 
Plan  for  the  Yerba  Buena  Center  Redevelopment  Project  (the 
"Project")  by  providing  for  the  lease,  sale  and  redevelopment 
of  that  portion  of  the  Project  defined  as  "the  Site." 

2.  To  achieve  the  development  of  the  Site  by  the 
Developer  with  the  cooperation  of,  and  in  conjunction  with,  the 
Agency  through  acquisition  of  the  Site  by  the  Developer  either 
by  lease  or  purchase  of  the  Developer  Parcels. 

3.  To  allow  for  phased  development  of  the  Site  as  a 
mixed-use  development  consisting  of  hotel,  office,  retail, 
parking,  amusement,  recreation,  entertainment  and  residential 
uses,  and  open  space  uses  containing  concourses,  plazas,  walk- 
ways, landscaping  and  the  like. 

4.  To  allow  for  development  of  the  Agency  Retained 
Parcels  for  gardens  area  uses  and  cultural  buildings  to  be 
financed  by  the  Agency. 


* 
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GENERAL  AGREEMENT 


II . 


A.  Option  Agreement 

1.  The  Developer  has  the  Option  to  purchase  or 
lease  from  the  Agency  the  Developer  Parcels  by  giving  the 
Agency  notice  within  the  times  specified  in  the  Schedule  of 
Performance  (Attachment  No.  6). 

2.  The  Option  as  to  each  Phase  can  be  exercised 
only  if  the  Option  to  the  preceding  Phase  has  been  exercised. 
However,  the  Developer  may,  upon  written  consent  of  the  Agency, 
exercise  the  Option  with  respect  to  Phase  2 and  Phase  2R  prior 
to  Phase  1. 

3.  The  Developer  must  obtain  satisfactory  financing 
for  each  Phase  on  or  before  the  date  set  forth  in  the  Schedule 
of  Performance  (Attachment  No.  6),  excluding  Phase  2(c)  or 
Phase  3 . 

B . Option  Payments 

1.  The  Developer  is  required  to  deliver  to  the 
Agency  an  Option  Payment  in  the  amount  of  $4,000,000.  The 
payments  shall  be  as  follows:  (a)  $1,000,000  prior  to  or 
simultaneously  with  the  DDA  effective  date;  (b)  $2,000,000  on 
or  before  issuance  of  the  Hotel  Building  Permit;  and  (c) 
$1,000,000  on  or  before  the  date  one  (1)  year  after  the  date 
the  Building  Permit  is  issued.  The  Agency  shall  return  to  the 
Developer  the  Developer’s  previously  made  deposit  of  $250,000. 

2.  The  amount  of  $2,000,000  of  the  Option  Payments 
plus  interest  will  be  credited  to  the  purchase  of  the  CB-1 
Office  Parcel,  and  $2,000,000  of  the  Option  Payments  plus 
interest  will  be  credited  to  the  purchase  of  the  EB-2  Office 
Parcel . 


3.  The  Agency  may  retain  all  or  part  of  the  Option 
Payment,  accrued  and  due,  upon  termination  of  the  Agreement 
under  specified  circumstances,  including  the  failure  to  exer- 
cise the  options  in  the  time  provided  and  for  specific 
defaults . 


4.  If  the  EB-2  Office  Parcel  is  not  purchased  by 
the  Developer  on  or  before  July  1,  1988,  and  is  sold  by  the 
Agency  to  another  person  on  or  before  July  1,  1988,  the  Devel- 
oper shall  be  refunded  the  lesser  of:  (a)  the  difference 
between  the  purchase  price  and  $13,570,000,  or  (b)  $1,000,000, 
and  any  balance  of  the  Option  Payment  with  interest  earned 
shall  be  retained  by  the  Agency. 

5.  The  Agency  may  use  part  or  all  of  the  Option 
Payment  for  any  Agency  purpose. 
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6.  The  Developer  shall  deliver  to  the  Agency  non- 
refundable  Additional  Option  Payments  for  the  CB-1  Hotel  Parcel 
and  the  CB-2  Hotel  Parcel  of  $325,000  per  annum  until  the  third 
anniversary  of  the  effective  date  of  the  Agreement,  and 
$500,000  per  annum  thereafter  and  continued  through  the  date 
the  leasehold  of  the  CB-1  Hotel  Parcel  and  the  CB-2  Hotel 
Parcel  are  conveyed. 

III.  DISPOSITION  OF  THE  SITE 

A.  Leased  Developer  Parcels 

1.  The  Developer,  upon  exercise  of  the  Option  as  to 
the  appropriate  phase,  shall  lease  for  development  the  CB-1 
Hotel  Parcel,  the  CB-2  Hotel  Parcel,  the  CB-1  Retail  Parcels, 
the  CB-2  ARE  Parcels,  the  CB-2  Retail  Parcels,  the  CB-2  Parking 
Parcel  and  the  CB-3  ARE/Retail  Parcels. 

2.  Upon  close  of  escrow,  a separate  Lease  and  a 
limited  Lease  Guaranty  shall  be  entered  into  for  each  Develop- 
ment Phase  as  follows: 

a.  The  CB-1  Hotel  Parcel  and  the  CB-2  Hotel 
Parcel  (the  "Hotel  Lease"); 

b.  The  CB-1  Retail  Parcels,  the  CB-2  Parking 
Parcel,  the  CB-2  ARE  Parcels  and  the  CB-2  Retail  Parcels  (the 
"ARE/Retail  Lease");  and 

c.  The  CB-3  ARE/Retail  Parcels  (the  "CB-3 

Lease" ) . 

3.  The  Agency  will  deliver  within  thirty  (30)  days 
after  approval  of  Preliminary  Construction  Documents  for  the 
ARE/Retail  Lease,  upon  request,  a separate  Lease  (a  "Severance 
Lease")  and  the  Developer  shall  agree  to  deliver  a separate 
limited  Lease  Guaranty  (a  "Severance  Lease  Guaranty")  for  (a) 
the  CB-1  Retail  Parcels  and  the  CB-2  Retail  Parcels  (the  "Re- 
tail Lease");  (b)  the  CB-2  Parking  Parcel  (the  "Parking 
Lease");  and  (c)  the  CB-2  ARE  Parcels  (the  "ARE  Lease"). 

4.  Each  Severance  Lease  shall  provide  that  a De- 
fault or  Event  of  Default,  or  expiration  or  termination  under 
any  Severance  Lease,  shall  not  cause  the  expiration  or  termina- 
tion of  any  other  Severance  Lease.  The  ARE  Lease  shall  contain 
a cross-default  provision  relating  to  the  CB-3  ARE/Retail  Lease 
and  vice  versa,  to  the  extent  provided  in  the  Leases. 

5.  The  Term  of  each  Severance  Lease  shall  commence 
on  the  date  the  Lease  is  executed  and  delivered,  and  shall  end 
according  to  the  term  set  forth  for  the  respective  Parcels. 
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6.  Each  Severance  Lease  shall  provide  for  easements 
running  from  Tenant  to  Landlord  and  Landlord  to  Tenant. 

7.  The  Retail  Lease  and  the  ARE  Lease  shall  provide 
that  the  CB-2  Retail  Lease  Tenant  shall  operate,  insure  and 
rebuild  any  jointly  used  areas  and  shall  contain  other  equita- 
ble provisions  relating  to  the  costs  of  securing  operating  and 
maintaining  joint  use  areas. 

8.  The  Agency  shall  convey  the  leasehold  for  the 
Leased  Developer  Parcels  provided  that  the  Developer  is  not  in 
default  under  the  Agreement  and  all  conditions  for  conveyance 
have  been  met. 

9.  The  Agency  shall  convey  title  to  the  leaseholds 
of  the  Leased  Developer  Parcels  free  and  clear  of  all  posses- 
sion or  right  of  possession  by  others  subject  to  the  Approved 
Title  Exceptions.  The  Agency  shall  have  up  to  ninety  (90)  days 
after  the  time  scheduled  for  conveyance  to  remove  any  defect  of 
title  existing  at  such  time. 

10.  The  Developer's  sole  remedy  for  defective  title 
shall  be  to  terminate  the  Agreement  as  to  Parcels  not  previous- 
ly conveyed  and  receive  a return  of  all  Option  Payments  not 
previously  credited  to  the  purchase  of  a Parcel. 

11.  The  Developer  may  cause  a bond  to  be  issued  and 
deduct  the  premium  from  any  sums  owed  at  the  conclusion  of  the 
ninety  (90)  days,  if  title  remains  defective  and  such  defect 
can  be  removed  by  bonding  but  the  Agency  has  not  done  so. 

12.  The  Agency  shall  sublease  the  CB-3  Parcel  from 
the  City  and  sub- sublease  a portion  to  the  Developer  upon  the 
Developer's  exercise  of  the  Option  for  Phase  2,  unless  CB-3  is 
delayed  by  the  Agency  (until  financing  is  available  for  the 
CB-3  gardens)  or  terminated  (if  no  financing  is  available  for 
the  CB-3  gardens).  The  Developer  shall  have  the  option  to 
terminate  its  obligation  with  respect  to  CB-3  upon  extended 
delay  beyond  July  1,  1988,  or  the  happening  of  specific  events. 

B . Deeded  Developer  Parcels 

1.  The  Developer,  upon  exercise  of  the  Option  as  to 
the  appropriate  phase,  shall  purchase  for  development  the  CB-1 
Office  Parcel,  the  CB-1  Residential  Parcel,  the  EB-2  Office 
Parcel  (including  the  Williams  Building)  and  the  EB-2  Residen- 
tial Parcel. 


a.  CB-1  Office  Parcel: 

(1)  Base  Price:  $32,497,500 
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(2)  Increased  by:  Adjusted  annually  each 
July  1 after  July  1,  1983,  by  the  percentage  adjustment  in  the 
Index  since  the  previous  July  1,  but  never  below  $32,497,500. 
The  percentage  adjustment  for  any  year  shall  be  limited  to 
twelve  percent  (12%). 

(3)  Participation  Payment:  The  Developer 
shall  pay  participation  payments  in  accordance  with  the  REA  (8% 
of  net  cash  flow,  as  defined) . 

b.  CB-1  Residential: 

(1)  Base  Price:  $36,900  per  dwelling  unit 
consisting  of  forty  (40)  dwelling  units. 

(2)  Increased  by:  Adjusted  annually  each 
July  1 after  July  1,  1983,  by  the  percentage  adjustment  in  the 
Index  since  the  previous  July  1,  but  never  below  $36,900.  The 
percentage  adjustment  for  any  year  shall  be  limited  to  twelve 
percent  (12%). 


(3)  Plus,  in  addition:  The  difference 
between  thirty  percent  (30%)  of  Developer's  Net  Profit  from  the 
sale  of  each  dwelling  unit  and  the  amount  paid  in  cash  by 
Developer  to  Agency. 

c.  EB-2  Parcels: 

(1)  The  Agency  shall  have  the  right  to 
seek  offers  for  and  actively  market  the  EB-2  Parcels  subject  to 
the  following  rights  granted  the  Developer: 

(a)  The  Developer  shall  indicate  in 
writing  its  agreement  to  purchase  the  Parcel (s)  within  thirty 
(30)  days  after  receipt  of  the  Agency's  notice  that  the  Agency 
has  accepted  a bona  fide  third-party  offer  to  purchase. 

(b)  The  Developer  shall  be  obligated 
after  purchase  of  the  Parcel(s)  to  develop  the  Parcel(s)  in 
accordance  with  the  third-party  offer. 

(c)  The  Developer  shall  be  obligated 
to  make  participation  payments  to  the  Agency  for  purchase  of 
the  EB-2  Office  Parcel  if  the  third-party  offer  contains  a 
participation  payment  for  such  Parcel. 

(d)  The  Developer  shall  have  no 
rights  or  obligations  if  it  does  not  purchase  the  Parcel (s) 
after  having  received  notice  from  the  Agency  that  a third-party 
offer  has  been  accepted. 
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(e)  The  Developer  shall  have  the 
right  to  exercise  its  right  of  first  refusal  if  the  third-party 
fails  to  commence  substantial  construction  within  the  specified 
time  plus  (i)  an  extension  period  not  to  exceed  one  year  and 
(ii)  force  majeure  period. 

(2)  The  Developer  shall  have  the  option  to 
purchase  the  Parcel (s)  from  the  date  of  the  agreement  until  the 
earlier  of  either  the  date  the  Agency  accepts  an  offer  from  a 
third-party,  or  July  1,  1988,  for  the  following  cash  amounts: 

(a)  The  price  of  the  EB-2  Office 
Parcel  shall  be  the  fair  market  value  on  the  date  of  sale  plus 
participation  payments  in  a manner  as  computed  in  the  REA  for 
the  CB-1  Office  Parcel  (8%  of  net  cash  flow,  as  defined);  and 

(b)  The  price  of  the  EB-2  Residential 
Parcel  shall  be  the  sum  of  the  fair  market  value  on  the  date  of 
sale  plus  the  difference  between  thirty  percent  (30%)  of  the 
Developer’s  Net  Profit  from  the  sale  of  each  unit  and  the 
amount  paid  in  cash  for  the  purchase  of  the  EB-2  Office  Parcel 
at  the  time  of  conveyance  of  each  unit. 

(3)  If  the  Agency  notifies  the  Developer 
within  twelve  (12)  months  after  the  effective  date  of  the 
Agreement  that  it  wishes  a museum  or  theater  to  be  built  on 
EB-2,  the  Developer  must  negotiate  in  good  faith  with  the 
museum  or  theater  entity  designated  by  the  Agency  for  the 
design  and  construction  of  the  museum  or  theater  at  the  cost  of 
such  entity. 

2.  The  Agency  shall  convey  to  the  Developer  fee 
title  to  the  Deeded  Developer  Parcels  by  delivery  of  the  Grant 
Deed  for  such  Parcel (s)  to  the  Title  Company. 

3.  The  Agency  will  convey  free  and  clear  title  to 
the  Deeded  Developer  Parcels  to  the  Developer  at  the  close  of 
escrow,  provided  that  the  Developer  exercises  the  Option.  The 
Agency  shall  have  up  to  ninety  (90)  days  to  remove  any  title 
defect  existing  at  the  time  scheduled  for  conveyance. 

4.  The  Developer's  sole  remedy  for  defective  title 
is  to  terminate  the  Agreement  and  receive  a return  of  any 
Option  Payments  not  previously  credited  to  the  purchase  of  a 
Parcel.  However,  if  the  title  defect  can  be  removed  by  bonding 
and  the  Agency  has  not  done  so  within  the  90-day  cure  period, 
the  Developer  may  cause  such  bond  to  be  issued  and  deduct  the 
premium  from  any  sums  owed  the  Agency. 
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c. 


Escrow 


1.  The  Agency  shall  open  an  Escrow  with  the  escrow 
department  of  the  Title  Company  for  each  leasehold  or  fee 
title  conveyance. 

2.  The  Title  Company  shall  receive  escrow  instruc- 
tions prior  to  the  close  of  escrow  as  established  in  the  Sched- 
ule of  Performance  (Attachment  No.  6)  from  the  Agency  and  the 
Developer . 


3.  The  Title  Company  shall  record  the  Lease  or 

Grant  Deed  when  title  can  vest  in  the  Developer  and  shall 
record  any  other  documents  applicable  to  the  Parcel  being 
conveyed. 


4.  The  Developer  shall  pay,  if  applicable: 

a.  The  escrow  fee; 

b.  The  costs  of  any  title  reports  and  the 
premium  for  title  insurance  policies  which  in  the  case  of  title 
insurance  for  the  Agency  is  limited  to  $30,000; 

c.  Any  required  cash  consideration;  and 

d.  The  recording  fees. 

5.  The  Developer  shall  deliver  to  the  Title  Company 
the  Quitclaim  Deed  (reconveyance  in  the  event  of  termination), 
as  applicable,  and  escrow  instructions.  The  Developer  may  also 
deliver  a Mortgage  or  Mortgages  to  the  Title  Company. 

6.  The  Agency  shall  pay  in  escrow  to  the  Title 
Company  the  ad  valorem  taxes,  if  any,  upon  the  Developer 
Parcel(s)  for  any  time  prior  to  conveyance  of  title  to  the 
Developer. 


7.  The  Developer  shall  deliver  to  the  Title  Company 
on  or  before  the  date  established  for  conveyance  all  monies  due 
as  a condition  to  a leasehold  or  fee  title  conveyance  of  any 
Developer  Parcel. 

8.  The  Title  Company  shall  provide  and  deliver: 

a.  To  the  Developer,  title  insurance  policies 
for  Deeded  and  Leased  Parcels;  and 

b.  To  the  Agency,  (i)  a title  insurance  policy 
insuring  all  easements  and  reservations  of  easements  in  Leased 
Parcels;  (ii)  a title  insurance  policy  insuring  the  Agency's 
power  of  termination  and  all  reservations  of  easements  for  each 
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Deeded  Developer  Parcel;  and  (iii)  title  insurance  policies 
insuring  the  Agency's  rights  and  priority  under  the  REA  for  the 
CB-1  Office  Parcel,  the  Retail  Residential  REA  on  CB-1,  the 
Easement  Agreement  for  the  CB-3  Parcel  and  the  EB-2  REA. 

9.  All  title  insurance  policies  will  be  issued  at 
the  sole  cost  and  expense  of  the  Developer,  limited  as  set 
forth  above. 

D . Taxes  and  Assessments 


1.  Leased  Developer  Parcels: 

a.  All  taxes  and  assessments  arising  prior  to 
conveyance  or  delivery  of  possession  shall  be  paid  by  the 
Agency;  and 


b.  All  taxes  and  assessments  arising  after 
conveyance  or  delivery  of  possession  shall  be  the  responsibili- 
ty of  the  Developer. 

2.  Deeded  Developer  Parcels: 

a.  All  taxes  and  assessments  arising  prior  to 
conveyance  of  the  fee  interest  or  delivery  of  possession  shall 
be  paid  by  the  Agency;  and 

b.  All  taxes  and  assessments  arising  after 
conveyance  or  delivery  of  possession  shall  be  the  responsibili- 
ty of  the  Developer,  subject  to  right  of  contest. 

E . Developer  Right  of  Access  and  Entry 

1.  The  Developer  shall  have  the  right  of  access  to 
and  entry  upon  the  Site: 

a.  Prior  to  conveyance  of  a leasehold  or  fee 
title  conveyance,  at  all  reasonable  times  to  obtain  data  and 
make  necessary  surveys  and  tests; 

b.  Upon  conveyance  of  the  CB-1  Office  Parcel, 
the  right  of  access  to  and  entry  upon  the  CB-1  Retail  Parcels 
to  construct  subterranean  Improvements;  and 

c.  Upon  commencement  of  construction  of  the 
garage  under  the  surface  of  the  CB-2  Parcel,  the  right  of 
access  to  and  entry  upon  the  surface  of  the  CB-2  Parcel  above 
the  garage  to  construct  the  garage. 

2.  A separate  Permit  to  Enter  for  each  activity 
shall  be  obtained  by  the  Developer  from  the  Agency. 
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Evidence  of  Financing  and  Project  Commitments 


The  Developer  shall  submit  to  the  Agency  within  the 
specified  times  for  review  and/or  approval: 

a.  A copy  of  the  commitment ( s ) for  the  mort- 
gage loan  or  loans  for  interim  construction  financing; 

b.  A collateral  assignment  to  the  Agency  of 
the  commitment  loan(s),  if  permitted  by  the  lender; 


c.  A copy  of  an  executed  general  construction 

contract; 

d.  Copies  of  original  performance  and  labor 
and  material  bonds; 


e.  A satisfactory  statement  demonstrating 
adequate  funds  and  the  commitment  of  such  funds  to  cover  the 
difference,  if  any,  between: 

(1)  The  amount  of  land  acquisition  costs 
or  lease  payments  during  construction;  and 


(2)  Development  costs,  less  the  amount 
available  to  the  Developer  from  the  construction  loan  and  a 
budget  identifying  all  line  items  which  the  Developer  believes 
should  be  included  in  Total  Development  Costs. 

f.  A bona  fide  third-party  commitment  to 
advance  funds  to  the  Developer  which  in  conjunction  with  Devel- 
oper funds  is  sufficient  to  cover  the  difference  between  the 
amount  of  land  acquisition  costs  or  lease  payments  during 
construction,  development  costs  and  other  pre-opening  costs, 
less  the  amount  available  to  the  Developer  from  the  construc- 
tion loan. 


g.  A copy  of  the  commitment,  statement,  budget 
and  other  agreements  for  the  construction  of  Improvements  on 
the  CB-1  Retail  Parcels,  the  CB-2  Parking  Parcel,  the  CB-2  ARE 
Parcels,  the  CB-2  Retail  Parcels  and  the  CB-3  ARE/Retail  Par- 
cels prior  to  conveyance  of  the  CB-1  Office  Parcel;  and 

h.  An  agreement  from  all  architects  and  engi- 
neers agreeing  to  perform  contracted  services  for  Agency  if 
termination  of  any  Lease  or  foreclosure  under  any  Deed  of  Trust 
occurs  and  agreeing  that  the  Agency  may  use,  without  cost,  all 
prepared  materials  for  such  Improvements  so  long  as  the  name  of 
the  architect  or  engineer  is  not  removed  without  consent. 
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G.  Developable  Parcels 


1.  The  Agency  shall  use  reasonable  efforts  to  make 
the  Developer  Parcels  developable  on  or  before  the  specified 
date  but  not  later  than  six  (6)  months  after  such  date. 

2.  The  Developer  may  terminate  the  Agreement  within 
two  (2)  weeks  after  expiration  of  the  six  (6)  month  period  and 
the  Agency,  upon  such  termination,  shall  negotiate  with  only 
the  Developer  during  the  following  one  (1)  year. 

H . Conditions  for  Conveyance 

1.  All  required  obligations  shall  be  performed 

prior  to  the  conveyance  date. 

2.  The  Parcel (s)  to  be  conveyed  is  developable. 

3.  All  financing  and  project  commitments  shall  have 
been  received  and  approved  by  the  Agency. 

4.  The  Title  Company  is  prepared  to  issue  all 

required  title  insurance  policies. 

5.  The  Agency  shall  have  approved  all  required 

Construction  Documents. 

6.  The  Building  Permit (s)  for  Improvements  have 

been  issued. 

7.  At  the  time  of  the  conveyance  of  the  CB-1  Office 

Parcel,  the  Guarantor  and  the  Marriott  Corporation  must  togeth- 
er have  a net  worth  of  not  less  than  $300  million  and  the 
Guarantor  must  have  a net  worth  of  not  less  than  $200  million, 
calculated  in  accordance  with  generally  accepted  accounting 
principles,  except  that  in  the  case  of  Guarantor,  land  and 

buildings  will  be  valued  at  their  fair  market  value. 

8.  The  Agency  shall  have  received,  where  applica- 
ble, the  information  regarding  "Changes  in  Developer." 

I . Miscellaneous  Obligations 

1.  The  Developer  has  the  sole  responsibility,  at 

its  expense,  to  investigate  and  determine  the  soil  conditions 
and  otherwise  put  the  Developer  Parcels  in  a suitable  condition 
for  development  under  the  Agreement. 

2.  The  Developer,  at  its  expense,  shall  cause  to 

have  prepared,  filed  and  recorded  all  maps  necessary  for  devel- 
opment of  all  Developer  Parcels  subject  to  Agency  approval. 
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3.  The  Developer  shall  submit  the  declaration  of 
restrictions,  easements,  covenants  or  other  conditions  for  the 
CB-1  Residential  Parcel  and  the  EB-2  Residential  Parcel  to  the 
Agency  for  approval  within  a reasonable  time  prior  to  submis- 
sion to  the  California  Real  Estate  Commissioner  and  recording 
but  not  later  than  ninety  (90)  days  before  conveyance. 

4.  The  Agency  shall  perform  all  of  its  work  speci- 
fied in  the  Scope  of  Development  (Attachment  No.  5)  at  its  own 
expense  and  within  the  times  set  forth  therein. 

IV.  DEVELOPMENT  OF  SITE 

A.  Developer's  Construction  Obligations 

1.  The  Developer  shall  construct  all  Improvements 
upon  the  Developer  Parcels  within  the  times  and  in  the  manner 
specified  in  the  Schedule  of  Performance  (Attachment  No.  6)  and 
Scope  of  Development  (Attachment  No.  5)  or  within  any  extension 
of  time  provided  in  the  Agreement  or  otherwise  granted  by  the 
Agency. 


2.  The  Developer  Parcels  shall  be  developed  in  four 
(4)  phases  with  development  of  each  subsequent  phase  condi- 
tioned upon  specified  performance  as  to  the  preceding  phase. 

3.  The  Developer  shall  construct  all  Improvements 
in  compliance  with  the  Agency- approved  Construction  Documents 
and  applicable  local,  state  and  federal  laws  and  regulations. 

4.  The  Construction  Documents  consist  of: 

a.  Basic  Concept  Drawings; 

b.  Schematic  Drawings; 

c.  Preliminary  Construction  Documents;  and 

d.  Final  Construction  Documents. 

5.  The  Construction  Documents  shall  comply  with  the 
Redevelopment  Plan,  the  Declarations  of  Restrictions  and  the 
DDA,  all  sometimes  referred  to  as  "Redevelopment  Requirements." 

6.  The  Construction  Documents  shall  be  prepared  or 
signed  by  a licensed  California  architect ( s ) . 

7.  The  Architect(s)  shall  use  California  licensed 
members  of  associated  design  professions  or  the  Developer  may 
directly  engage  these  associated  design  professionals  provided 
that  the  California  Architect(s)  shall  coordinate  the  work. 
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8.  The  Developer  shall  prepare  and  submit  the 
Construction  Documents  in  accordance  with  the  Scope  of  Develop- 
ment (Attachment  No.  5)  within  the  specified  times  subject  to 
Agency  review  and  approval. 

B . Compliance  of  Construction  Documents 

1.  The  standard  for  Agency  review  and  approval  of 
Construction  Documents  shall  be  limited  to  the  Construction 
Documents'  compliance  with  the  Redevelopment  Requirements  and 
the  adopted  rehabilitation  standards,  and  architectural  appear- 
ance and  aesthetics,  matters  of  site  planning,  all  easement 
locations  and  sizes,  and  adequacy  of  facilities  for  servicing 
Agency  Retained  Parcels. 

2.  The  Agency's  review  and  approval  of  the  Con- 
struction Documents  shall  be  final  and  conclusive  except  that 
it  shall  be  reasonable  with  respect: 

a.  Compliance  with  the  Redevelopment  Plan; 

b.  All  matters  of  a computational  nature;  and 

c.  Certain  matters  which  are  within  the 
purview  of  Part  Two  (Development  Design  Guidelines)  of  the 
Scope  of  Development  (Attachment  No.  5),  unless  the  Agency 
determines  the  guidelines  affect  design. 

3.  The  Construction  Document  stages  are  intended  to 
constitute  a further  development  and  refinement  of  the  previous 
stage . 


4.  The  Schematic  Drawings  are  intended  to  refine 
those  design  elements  shown  on  the  Basic  Concept  Drawings  and 
to  set  forth  any  additional  basic  design  concepts. 

5.  The  Preliminary  Construction  Documents  shall 
incorporate  any  Agency  conditions,  modifications  and  changes 
specified  by  the  Agency. 

6.  The  Final  Construction  Documents  shall  be  a 
final  development  of,  be  based  upon  and  conform  to  the  Prelimi- 
nary Construction  Documents  and  incorporate  any  conditions, 
modifications  and  changes  specified  by  the  Agency. 

7.  There  shall  be  no  changes  made  in  the  Construc- 
tion Documents  approved  by  the  Agency  without  the  Agency  s 
express  written  approval.  However,  if  certain  materials  are 
not  available  for  construction,  the  Developer  may  substitute 
materials  which  are  the  architectural  equivalent. 
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8.  The  Developer  shall  diligently  furnish  to  the 
Agency  the  as-built  plans,  specifications  and  surveys  for  the 
Leased  Developer  Parcels. 

9.  The  Developer  shall  use  due  diligence  to  furnish 
to  the  Agency  the  as-built  plans,  specifications  and  surveys 
for  the  Leased  Developer  Parcels  and,  for  the  Deeded  Developer 
Parcels,  if  the  Developer's  lender  receives  such  as-built 
plans,  specifications  and  surveys. 

10.  The  Agency  shall  not  withhold  its  approval  to 
changes  in  Construction  Documents  that  are  required  by  a gov- 
ernmental body  if: 

a.  The  Agency  has  been  afforded  reasonable 
time  to  discuss  the  changes  with  the  governmental  body  and  the 
Developer's  architect;  and 

b.  The  Developer's  architect  has  fully  cooper- 
ated with  the  Agency  and  the  governmental  body. 

11.  The  Agency  and  Commission  shall  approve  or 
disapprove  the  Construction  Documents,  in  writing,  within  the 
times  established  in  the  Schedule  of  Performance  (Attachment 
No  . 6 ) . 

12.  The  Agency  and  the  Developer  shall  hold  periodic 
progress  meetings  to  discuss  the  status  of  the  Construction 
Documents . 


13.  The  Developer  shall  commence,  prosecute  and 
complete  all  construction  and  development  within  the  specified 
times  and  submit  written  progress  reports  when  and  as  reason- 
ably requested  by  the  Agency. 

C . Indemnity  and  Insurance 

1.  The  Developer  shall  indemnify  and  hold  the 
Agency  and  the  City  harmless  from  and  against  liability  arising 
as  a result  of  death,  damage  or  injury  to  any  person  or  proper- 
ty that  occurs  on  or  adjacent  to  the  Site  subsequent  to  convey- 
ance and  during  the  period  of  construction. 

2.  The  Developer  shall  maintain,  or  cause  to  be 
maintained.  Workers'  Compensation,  Comprehensive  General  Lia- 
bility, Comprehensive  Automobile  Liability,  Professional  Lia- 
bility and  Builder's  Risk  insurance  including  limited 
earthquake  coverage. 
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D .  Permits 


The  Developer  shall  be  solely  responsible  for  obtain- 
ing all  necessary  building  permits  and  report  the  status  to  the 
Agency  every  thirty  (30)  days  in  writing. 

E .  Right  of  Access 


The  Agency  shall,  upon  reasonable  prior  notice,  have 
the  reasonable  right  of  access  to  the  Developer  Parcels  to  the 
extent  necessary  to  carry  out  the  purposes  of  the  Agreement. 

F .  Public  Improvements 

1.  The  Agency  shall,  if  the  Developer  exercises  the 
Option  for  Phase  2 and  Phase  2R,  use  the  sale  proceeds  from  the 
CB-1  Office  Parcel  and  the  CB-1  Residential  Parcel  for  the 
construction  of  Public  Improvements  on  CB-2  and  CB-3,  or  to 
fund  the  SOM  Reserve,  and  a housing  fund  or  for  Agency  adminis- 
trative expenses  in  connection  with  the  Project. 

2.  The  sale  proceeds  shall  be  placed  in  a restrict- 
ed account  and  used  as  follows: 

a.  First,  for  development  of  that  portion  of 
the  Gardens  known  as  the  Esplanade; 

b.  Second,  for  development  of  that  portion  of 
the  Gardens  known  as  the  West  Gardens; 

c.  Third,  for  development  of  Cultural  Building 
as  follows:  either  a 600-seat  Theater  or  the  Forum  and  Gal- 
lery; and 

d.  Fourth,  all  the  remainder  to  be  used  as 
determined  by  the  Agency  for  the  SOM  Reserve,  the  remaining 
Cultural  Buildings,  the  remaining  Gardens,  the  Public  Improve- 
ments on  CB-3,  administrative  expenses  and/or  a housing  fund. 

3.  The  Agency  and  the  Developer  will  for  sixty  (60) 
days  negotiate  a design  contract  with  the  Developer.  The 
Agency  may  contract  separately  for  design  of  the  Gardens  and 
receive  an  advance  of  funds  necessary  to  pay  the  designer  from 
the  Developer  if  a design  contract  has  not  be  reached  between 
the  Agency  and  Developer  within  sixty  (60)  days  after  the 
effective  date  of  the  Agreement.  In  addition,  the  failure  to 
execute  a design  contract  shall  result  in  the  Developer  relin- 
quishing to  the  Agency  all  right,  title  and  interest  to  the 
work  product  of  Lawrence  Halperin  and  Omi  Lang. 

4.  The  Developer  shall  have  the  right  to  review  and 
reasonably  object  to  the  Agency's  Schematic  Drawings  for  the 
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Cultural  Buildings,  as  to  certain  matters  of  compatibility  with 
the  Gardens  and  the  Developer's  Improvements. 

G . Allocated  Costs 

1.  The  Developer  shall  be  paid,  by  the  tenants  of 
the  CB-1  Retail  Parcels  located  in  the  Hotel,  the  Office  Build- 
ing and  the  Residential  Building,  the  specified  costs  of  con- 
struction of  the  retail  shells  in  such  buildings. 

2.  The  Agency  shall  pay  the  Developer  for  specified 
additional  costs  for  strengthening  of  the  roof  membrane  on  the 
CB-2  Parking  Parcel  under  the  Gardens. 

3 . The  owner  of  Improvements  constructed  above 
other  Improvements  shall  pay  the  owner  of  the  supporting  Im- 
provements specifically  determined  sums  toward  incremental 
costs  for  the  foundations  of  the  supported  Improvements  and 
underground  utility  facilities. 

4.  The  Agency  shall  pay  specified  costs  of  support 
in  the  Developer's  Improvements  of  the  pedestrian  bridge  over 
Mission  Street. 

5.  The  Developer  shall  construct,  at  its  cost  and 
expense,  the  Shell  of  the  upper  floor  of  the  Jessie  Street 
substation  for  lease  to  the  Agency. 

6.  The  Developer's  exercise  of  the  Option  for  Phase 
2 shall  cause  the  following: 

a.  The  Development  Costs  of  the  parking  facil- 
ities on  CB-1  for  the  common  use  and  benefit  of  the  CB-1  Hotel 
Parcel  and  the  CB-1  Office  Building  Parcel  shall  be  allocated 
between  the  owners  or  tenants  of  such  Parcels; 

b.  The  Development  Costs  of  the  parking  facil- 
ities on  CB-1  for  use  by  the  owners  or  tenants  of  the  CB-1 
Residential  Parcel  shall  be  allocated  to  the  owner  of  such 
Parcel ; 


c.  The  Development  Costs  of  truck  and  servic- 
ing facilities  on  CB-2  shall  be  allocated  among  the  owners  or 
tenants  of  the  CB-2  ARE  Parcels,  the  CB-2  Retail  Parcels  and 
the  Agency  Retained  Parcels;  and 

d.  The  Agency  shall  pay  the  Developer  $130,000 
plus  the  lesser  of  fifty  percent  (50%)  of  Development  Costs  of 
the  glass  roof  on  ARE  Parcel  4 on  CB-3  or  $400,000  when  the 
Shells  of  the  ARE  Parcels  on  CB-3  are  completed. 
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V. 


CERTIFICATE  OF  COMPLETION 


A.  Issuance  of  Certificate  of  Completion 

1.  The  Developer  may  occupy  the  Site,  or  any  por- 
tion of  the  Site,  prior  to  issuance  of  a Certificate  of  Comple- 
tion and  Right  to  Occupy  for  construction  purposes  only. 

2.  The  Agency  shall,  upon  request  by  the  Developer, 
furnish  a Certificate  of  Completion  and  Right  to  Occupy  after 
satisfactory  completion  of  all  Improvements  and  requirements 
under  the  Agreement. 

3.  The  Developer  may,  under  certain  circumstances, 
obtain  a Certificate  of  Completion  and  Right  to  Occupy  for  the 
CB-1  Office  Building  by  posting  a letter  of  credit  for  the 
completion  of  the  retail  and  ARE  buildings. 

4.  The  Agency  shall  furnish  a Certificate  of  Com- 
pletion and  Right  to  Occupy  for  individual  condominiums  when 
they  have  been  properly  completed  and  are  ready  for  use,  and 
saleable . 


5.  Early  occupancy  of  the  hotel  and  CB-1  Office 
Building  is  permitted  under  limited  circumstances. 

6.  A party  that  acquires  an  interest  in  a Developer 
Parcel  after  recordaton  of  the  Certificate  of  Completion  and 
Right  to  Occupy  shall  not  incur  any  liability  or  obligation 
relating  to  the  construction  of  Improvements  on  such  Parcel, 
except  for  certain  finish  items. 


B . Failure  to  Issue 


The  refusal  or  failure  to  furnish  a Certificate  of 
Completion  and  Right  to  Occupy  after  written  request,  requires 
that  the  Agency,  within  thirty  (30)  days  of  the  request,  pro- 
vide the  Developer  with  a written  statement  of  reasons  for 
refusal  or  failure  to  furnish. 

VI.  ENCUMBRANCES  AND  LIENS  AND  MORTGAGES 

A . Encumbrances  and  Liens 

The  Developer  shall  not  place  or  allow  to  be  placed 
on  any  Deeded  Developer  Parcel,  prior  to  recordation  of  a 
Certificate  of  Completion  or  Right  to  Occupy,  any  unauthorized 
mortgage.  Trust  Deed,  lien  or  other  encumbrance  and  must  remove 
or  assure  timely  satisfaction  of  any  encumbrance  which  is 
placed  on  such  Parcel. 
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Mortgages  on  Deeded  Developer  Parcels 


1.  Mortgages,  deeds  of  trust,  sales,  lease-back  and 
any  other  form  of  conveyance  required  for  reasonable  financing 
for  the  construction  of  Improvements  on  Deeded  Developer  Par- 
cels are  permitted  only  for  the  purpose  of  securing  funds  to  be 
used  for  the  Total  Development  Costs  of  Improvements  on  such 
Parcels.  The  Agency  must  receive  advance  notice  of  any  pro- 
posed financing  arrangement. 

2.  Prior  to  completion  of  the  CB-1  Office  Building, 
the  Developer  may  not  mortgage  such  Parcel  for  more  than  eighty 
percent  (80%)  of  Total  Development  Costs,  less  twenty  percent 
(20%)  of  the  Total  Development  Costs  for  Phase  2,  with  certain 
exceptions;  provided  that  all  of  Phase  2 may,  up  to  80%,  be 
financed  together. 

3.  Prior  to  completion  of  EB-2  Buildings,  the 
Developer  may  not  mortgage  such  Parcels  for  more  than  eighty 
percent  (80%)  of  Total  Development  Costs,  with  certain 
exceptions . 

4.  Prior  to  completion  of  the  CB-1  Residential 
Units,  the  Developer  may  not  mortgage  such  Parcels  for  more 
than  eighty  percent  (80%)  of  Total  Development  Costs,  with 
certain  exceptions. 

5.  The  Developer  shall  attempt  to  cause  the  financ- 
ing documents  to  provide  that  any  insurance  proceeds  from  fire 
and  extended  coverage  or  other  insurance  be  used  first  for 
reconstruction  and  restoration  of  the  Improvements. 


6.  The  holder  of  any  authorized  security  interest 
shall  have  the  right,  at  its  option,  to  advance  funds  as  are 
necessary  to  perfect  its  security  interest,  or  to  cure  or 
remedy  any  default. 

7.  Mortgages  must  provide  that  foreclosure  by  any 
mortgage  holder  after  title  to  a Deeded  Developer  Parcel  has 
revested  in  the  Agency  shall  give  the  Agency  the  right,  at  its 
option,  to  reenter  and  take  possession  of  the  foreclosed  Parcel 
and  revest  title  in  the  Agency  if  after  such  foreclosure  and 
prior  to  certification  any  of  the  following  occur: 

a.  The  mortgage  holder  fails  to  complete 
construction  of  Improvements  with  due  diligence  after  assuming 
the  obligation  to  do  so; 

b.  Any  transferee  of  the  mortgage  holder  fails 
to  complete  construction  of  Improvements;  or 
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c.  The  mortgage  holder  or  its  assigns  fails  to 
permit  the  Agency  to  purchase  the  mortgage  or  Parcel. 

8.  The  holder  of  any  authorized  security  interest 
or  any  party  who  purchases  a Deeded  Developer  Parcel  at  a 
foreclosure  sale  shall  not  be  obligated  to,  but  a transferee 
from  such  holder  or  purchaser  shall  be  obligated  to  construct, 
complete  or  guarantee  the  construction  of  Improvements  on  such 
Parcel ( s ) . 


9.  The  Agency  shall,  upon  request  and  prior  to 
recordation  of  a Certificate  of  Completion  and  Right  to  Occupy, 
deliver  a copy  of  notice  or  demand  of  any  breach  or  default  to 
each  holder  of  record  of  a security  interest  upon  the  simulta- 
neous delivery  of  such  notice  or  demand  to  the  Developer. 

10.  The  security  holder  shall,  within  ninety  (90) 
days  after  receipt  of  the  default  notice,  have  the  right  to 
cure  or  remedy  the  default  and  add  the  cost  to  the  security 
interest  debt  and  lien  on  the  security  interest. 

C . Failure  of  Holder  to  Complete  Improvements 

1.  Within  six  (6)  months  after  an  Event  of  Default, 
the  Agency  may  purchase  the  security  interest  within  sixty  (60) 
days  after  a demand  to  cure  the  default  has  been  issued. 

2.  The  Agency  shall,  at  its  option,  if  ownership 
has  vested  in  the  security  interest  holder  but  the  holder  has 
elected  not  to  construct  or  has  elected  to  construct  but  has 
not  done  so,  be  entitled  to  a conveyance  from  the  holder  upon 
payment  to  the  holder  of  an  amount  equal  to  a sum  of: 

a.  The  security  interest  debt  at  the  time 
title  vested  in  the  holder; 


b.  All  foreclosure  expenses; 

c.  Net  expenses  incurred  by  the  holder  as  a 
direct  result  of  management  and  operation  of  that  portion  of 
the  Developer  Parcels; 


and 


Cost  of  Improvements  made  by  the  holder (s); 


e.  An  amount  equivalent  to  the  interests  that 
would  have  accrued  on  a.  through  d.  above  had  they  become  part 
of  the  debt,  less  appropriate  credits. 
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D. 


Right  of  Agency  to  Cure  and  Satisfy 


1.  The  financing  documents  are  to  provide  that  the 
Agency  must  receive  any  notice  of  default  and  that  the  Agency 
has  the  right  to  cure  such  default. 

2.  The  Agency  is  entitled  to  reimbursement  from  the 
Developer  for  costs  incurred  in  the  cure  of  a default. 

3.  The  Agency  has  the  right  to  satisfy  any  lien  or 
encumbrance  after  the  conveyance  of  fee  title  to  any  Deeded 
Developer  Parcel  and  before  recordation  of  a Certificate  of 
Completion  and  Right  to  Occupy,  and  after  a reasonable  period 
for  the  Developer  to  challenge,  cure  or  satisfy  any  lien  or 
encumbrance . 

[NOTE:  Any  permitted  encumbrances  on  Leased 

Developer  Parcels  are  set  forth  in  the  Leases.] 

VII.  LAND  USES 

A.  Uses 

The  use  of  the  Developer  Parcels  and  the  Improvements 
on  such  parcels  are  restricted  to  those  uses  permitted  under 
the  Redevelopment  Plan,  the  Declaration  of  Restrictions,  the 
DDA,  the  REA  and  respective  Leases  and  Grant  Deeds. 

B.  No  Discrimination 


The  Developer  or  any  successor  in  interest  is  to 
refrain  from  discrimination  with  regard  to  the  sale,  lease, 
rental,  use  or  occupancy  of  the  Site.  Specified  nondiscrimi- 
nation clauses  shall  be  included  in  every  deed,  lease  and 
contract . 

VIII.  ASSIGNMENTS,  TRANSFER  AND  CHANGES  IN  OWNERSHIP, 

MANAGEMENT  AND  CONTROL  OF  DEVELOPER 

A . Assignment  of  Agreement 

Except  as  expressly  provided,  the  Developer  is  pro- 
hibited from  selling,  assigning  or  transferring  its  interests 
under  the  Agreement  without  the  prior  written  consent  of  the 
Agency. 

B . Changes  of  Developer 


Except  as  expressly  provided,  there  shall  be  no 
significant  change  in  the  ownership  of  the  Developer  or  its 
respective  parents  and  partners,  prior  to  recordation  of  a 
Certificate  of  Completion  and  Right  to  Occupy,  without  the 
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prior  written  consent  of  the  Agency.  Any  significant  unautho- 
rized change  is  grounds  for  termination. 

C . Prohibition  Against  Transfer  of  Deeded  Developer 

Parcel  and  Improvements 


Except  as  expressly  provided,  the  Developer  is  not  to 
transfer  its  interest  in  the  Deeded  Developer  Parcels  or  Im- 
provements on  them  without  the  Agency' s prior  approval  or 
before  a Certificate  of  Completion  and  Right  to  Occupy  is 
issued.  If  the  Developer  does  so,  the  Agency  may,  in  addition 
to  its  other  remedies,  increase  the  purchase  price  by  the 
amount  of  the  Developer's  profit. 

[NOTE:  Prohibitions  on  transfer  of  Leased  Devel 

oper  Parcel (s)  are  contained  in  the  respective 

Leases . ] 

IX.  DEFAULTS,  REMEDIES  AND  TERMINATIONS 
A.  Events  of  Def ault--Developer 

The  following  shall  constitute  Events  of  Default  by 
the  Developer: 

1.  The  non-payment  of  any  Option  Payment  or  Addi- 
tional Option  Payment  as  required  and  no  subsequent  cure  within 
five  (5)  days  after  demand; 

2.  The  significant  change,  assignment  or  encum- 
brance of  an  interest  in  the  Agreement  or  in  the  Site,  or 
allowing  the  unauthorized  use  of  the  Site,  and  no  subsequent 
cure  within  thirty  (30)  days  after  demand; 

3.  The  failure  to  promptly  commence  and  com  plete 
construction  within  the  specified  times  and  such  failure  con- 
tinues for  thirty  (30)  days  after  written  notice; 

4.  The  commission  of  an  Event  of  Default  as  defined 
in  and  occurring  under  a Lease; 

5.  The  failure  to  pay  the  purchase  price  for  any 
Deed  Developer  Parcel  upon  Tender  by  the  Agency  and  such  fail- 
ure continues  for  five  (5)  days  after  written  notice; 

6.  The  failure  to  pay  any  amount  required  to  be 
paid  other  than  the  purchase  price  and  such  failure  continues 
for  five  (5)  days  after  written  notice; 

7.  The  refusal  to  accept,  after  exercise  of  Option, 
conveyance  of  any  Leased  or  Deeded  Developer  Parcel  and  such 
refusal  continues  for  five  (5)  days  after  written  notice; 
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8. 


The  violation  of  the  Affirmative  Action  Plan; 


9.  The  failure  to  use  best  efforts  in  timely  ob- 
taining permits  for  Improvements;  and/or 

10.  The  failure  to  perform  any  other  obligations  and 
duties  provided  in  the  Agreement  within  the  specified  time,  or 
if  no  time  is  specified,  within  thirty  (30)  days  after  written 
demand  to  perform  the  obligations  and  duties,  except  that 
remedies  for  breach  of  the  Affirmative  Action  Plan  are  limited 
to  those  set  forth  in  the  Plan. 

B . Events  of  Termination--Agency 

Subject  to  certain  express  exceptions,  the  Agency  may 
terminate  the  Agreement  as  to  all  Parcels  upon  which  substan- 
tial construction  has  not  begun  if: 

1.  The  Developer  fails  to  submit  all  Construction 
Documents  within  the  specified  times  and  default  is  not  cured 
within  thirty  (30)  days  of  demand; 

2.  The  Developer  does  not  or  cannot  certify  to  the 
Agency  that  it  is  able  to  commence  construction  within  the 
specified  time  and  default  is  not  cured  within  five  (5)  days  of 
notice; 


3.  The  Developer  does  not  submit  evidence  of  fi- 
nancing commitment ( s ) and  collateral  assignment  thereof,  gener- 
al construction  contracts,  performance  and  labor  and  material 
bonds,  financial  statements  and  contracts  between  the  Agency 
and  the  Developer  for  construction  of  gardens  and  cultural 
buildings; 


4.  The  Developer  fails  to  exercise  the  Option  as  to 
any  Phase  on  or  before  the  required  date; 

5.  The  Developer  commits  any  Event  of  Default  other 
than  a default  as  to  the  Affirmative  Action  Plan; 

6.  Any  condition  of  Developer’s  obligation  to 
perform  is  not  satisfied  or  expressly  waived  by  the  Agency  on 
or  before  the  date  such  condition  is  scheduled  to  be  performed; 

7.  Olympia  & York  Development  Ltd.  ceases  to  own  at 
least  fifty  percent  (50%)  of  all  voting  stock  of  0 & Y Equity 
Corp  without  written  consent  from  the  Agency,  which  will  not  be 
unreasonably  withheld,  and  prior  to  conveyance  of  the  CB-1 
Office  Building  Parcel;  and/or 

8.  The  Agency  is  given  a right  to  terminate  the 
Agreement,  upon  written  notice  to  the  Developer,  as  to  all 
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Developer  Parcels  to  which  substantial  construction  has  not 
commenced  for  any  other  reason  set  forth  in  the  Agreement. 

C . Remedies  of  the  Agency 


If  an  Event  of  Default  by  the  Developer  occurs,  the 
Agency  may: 

1.  Terminate  the  Agreement,  upon  written  notice  to 
the  Developer,  as  to  all  Developer  Parcels  on  which  substantial 
construction  has  not  commenced  (subject  to  certain  express 
exceptions)  (Rights  of  the  Agency  regarding  leasehold  interests 
are  governed  by  the  Lease.); 


2.  Retain  the  entire  Option  Payment,  or  that  por- 
tion that  has  not  been  credited  toward  purchase  of  a Parcel, 

and  may  sue  to  collect  any  portion  of  the  Option  Payment  not 
then  paid; 

3.  Seek  damages  relating  to  a Parcel  for  certain 

defaults  after  conveyance  of  such  Parcel; 

4.  Institute  an  action  for  specific  performance; 

5.  Secure  all  other  remedies  permitted  by  law; 

and/or 


6.  Reenter  and  take  possession  of  any  Deeded  Devel- 
oper Parcel,  and  revest  title  in  the  Agency  if  after  conveyance 
but  prior  to  certification  the  Developer: 

a.  Fails  to  commence  or  complete  construction 
for  a period  of  three  (3)  months  after  written  notice; 

b.  Abandons  or  substantially  suspends  con- 
struction for  a period  of  three  (3)  months  after  written 
notice ; 


c.  Fails  to  pay  any  required  sum  of  money  to 
the  Agency  for  a period  of  three  (3)  months  after  written 
notice;  or 

d.  Assigns  or  attempts  to  assign,  or  suffers 
any  involuntary  transfer  of  any  Parcel,  the  Agreement  or  any 
rights . 


7.  After  reentry  the  Agency  is  obligated  to  resell 
any  Parcels  acquired  by  reentry  and  use  the  proceeds  to: 

a.  Pay  the  mortgagee  all  sums  necessary  to 
cause  a reconveyance  of  any  mortgage; 
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b.  Reimburse  the  Agency  or  City  for  all  cost 
and  expenses  incurred  in  connection  with  the  recapture,  manage- 
ment and  resale  of  such  Parcel;  and/or 

c.  Reimburse  the  Developer,  its  successor  or 
transferee,  up  to  the  amount  equal  to  the  sum  of  (i)  the  pur- 
chase price  paid  to  the  Agency  by  the  Developer  for  such  Par- 
cel; and  (ii)  the  Developer  Costs  incurred  for  the  Parcel  and 
for  Improvements  existing  thereon  at  time  of  re-entry  and 
repossession;  less  (iii)  any  gains  or  income  withdrawn  or  made 
by  the  Developer;  and  (iv)  all  amounts  paid  by  the  Agency  for 
reconveyance . 


[NOTE:  Any  balance  remaining  after  such  reim- 

bursements shall  be  retained  by  the  Agency.  ] 

D.  Events  of  Default-Agency 

The  following  shall  constitute  Events  of  Default  by 
the  Agency: 

1.  Wrongful  failure  by  the  Agency  to  convey  any 
Parcel  and  such  failure  continues  for  five  (5)  days  after 
notice  from  the  Developer;  and/or 

2.  Failure  by  the  Agency  to  perform  any  other 
obligations  or  duties  within  the  specified  time,  or  if  no  time 
is  specified,  within  thirty  (30)  days  after  demand  to  perform. 

E . Events  of  Termination-Developer 

The  Developer  may  terminate  the  Agreement  as  to  all 
Parcels  upon  which  substantial  construction  has  not  begun  if: 

1.  The  Agency  commits  an  Event  of  Default;  and/or 

2.  The  Agency  does  not  satisfy  any  condition  to  the 
Developer’s  obligation  to  perform  on  or  before  the  scheduled 
date  of  conveyance. 

F . Remedies  of  the  Developer 

If  an  Event  of  Default  by  the  Agency  occurs,  the 
Developer  may: 

1.  Terminate  the  Agreement  pursuant  to  events  of 
Termination  by  the  Developer; 

2.  Institute  an  action  for  damages,  limited  to  the 
amount  of  the  Option  Payment  plus  the  amount  of  any  out-of- 
pocket  expenses  up  to  the  date  of  recovery; 
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3.  Institute  an  action  for  specific  performance, 
provided  that  the  action  is  available  at  law  or  equity  with 
respect  to  the  default;  and/or 

4.  Secure  all  other  remedies  permitted  by  law. 

G.  General 

1.  Subject  to  the  Agreement  provisions  which  limit  a 
party  s remedy  for  certain  defaults,  either  party  may  institute 
legal  action  to  cure  any  default  and  recover  damages. 

2.  In  the  event  that  any  legal  action  is  commenced, 
service  of  process  shall  be  made  by  personal  service  or  in  such 
other  manner  as  may  be  provided  by  law. 

3.  The  rights  and  remedies  of  the  parties  are 
cumulative.  The  exercise  by  either  party  of  any  one  or  more  of 
such  remedies  does  not  preclude  the  exercise  of  any  other 
remedy  for  the  same  default  or  breach. 

4.  The  Developer  waives  any  and  all  claims  or 
defenses  otherwise  available  upon  becoming  a person  in  the 
position  of  a surety. 

H.  Plans  and  Data 


If  the  Agreement  terminates  for  a reason  other  than 
circumstances  permitting  the  Developer  to  a return  of  Option 
Payment  already  paid,  the  Developer  shall  promptly  deliver  to 
the  Agency,  for  the  Agency's  use,  all  Drawings  for  the  Site. 

In  all  other  cases,  the  Agency  has  the  right  to 
purchase  from  the  Developer  any  other  Construction  Documents  at 
a price  equal  to  the  Developer's  out-of-pocket  costs  incurred 
for  preparation  of  the  documents. 

X.  SPECIAL  AND  GENERAL  PROVISIONS 

A.  Special  Provisions 

1.  The  construction  and  subsequent  operation  of  the 
Improvements  shall  be  in  accordance  with  the  mitigation  mea- 
sures adopted  by  the  Agency. 

2.  The  Developer  agrees  that  the  construction  of 
all  or  any  part  of  the  Improvements  shall  be  performed  in 
accordance  with  two  specific  Memorandums  of  Agreement  related 
to  historic  preservation,  as  applicable. 

3.  Any  amendments  to  the  Redevelopment  Plan  which 
propose  changes  that  affect  the  Developer  Parcels  or 
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Agency-retained  Parcels,  if  inconsistent  with  the  Agreement, 
Scope  of  Development  or  Basic  Concept  Drawings,  are  subject  to 
written  disapproval  of  the  Developer. 

4.  The  termination  of  the  Agreement  shall  have  no 
impact  on  other  documents  entered  into  by  the  Agency,  Developer 
and  Guarantor. 

B.  General  Provisions 

1.  A Party  shall  not  be  considered  in  breach  or 
default  under  the  Agreement  and  shall  be  entitled  to  a post- 
ponement of  time  for  performance  if  prior  to  conveyance  of  a 
Parcel  an  event  of  enforced  delay  occurs  due  to: 

a.  Litigation  Force  Majeure  for  a period  not 
to  exceed  five  (5)  years;  or 

b.  Ordinary  Force  Majeure  for  a period  of  not 
to  exceed  six  (6)  months  with  respect  to  each  Phase  or 
subphase . 


2.  Subject  to  specified  conditions,  the  Developer 
shall  not  be  considered  in  breach  or  default  under  the  Agree- 
ment and  shall  be  entitled  to  a postponement  of  time  for  per- 
formance if  after  conveyance  of  a Parcel  (Leased  or  Deeded)  an 
event  of  enforced  delay  occurs  due  to: 

a.  Litigation  Force  Majeure  for  a period  not 
to  exceed  five  (5)  years;  or 

b.  Ordinary  Force  Majeure  for  a period  not  to 
exceed  four  (4)  years. 

3.  The  Agency  shall: 

a.  Have,  after  the  expiration  of  a specified 
period  of  force  majeure  and  subject  to  certain  conditions,  the 
right  to  terminate  the  Agreement  with  respect  to  any  Parcel 
(Leased  or  Deeded)  subject  to  an  event  of  enforced  delay; 

b.  Have  the  option  to  purchase  any  deeded 
Parcel  subject  to  an  event  of  enforced  delay;  and 

c.  Have  the  right  to  terminate  a lease  on  a 

leased  Parcel. 

4.  Subject  to  specified  conditions,  the  Agency 
shall  not  be  considered  in  breach  or  default  under  the  Agree- 
ment and  shall  be  entitled  to  a postponement  of  time  for  per- 
formance if  after  commencement  of  construction  by  the  Agency  on 
a Parcel  an  event  of  enforced  delay  occurs  due  to: 
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a.  Litigation  Force  Majeure  for  a period  not 
to  exceed  five  (5)  years;  or 

b.  Ordinary  Force  Majeure  for  a period  of  not 
to  exceed  four  (4)  years  with  respect  to  each  Parcel. 

5.  Force  Majeure  shall  have  no  impact  on  the  Devel- 
oper’s obligation  to  pay  money  within  the  specified  time(s). 

6.  Any  formal  communications  between  the  Agency  and 
Developer  shall  be  by  deposit  in  the  United  States  mail,  dis- 
patched by  registered  or  certified  mail  to  the  party's  princi- 
pal offices,  or  if  served  personally,  to  the  Agency's  principal 
office  or  the  Developer's  local  office. 

7.  The  Agency's  members,  officials  and  employees 
shall  have  no  personal  interest  in  the  Agreement  or  participate 
in  any  decision  relating  to  the  Agreement  to  which  he/she  has  a 
personal  interest. 

8.  Any  dispute  requiring  arbitration  shall  be 
conducted  pursuant  to  the  applicable  Rules  and  Regulations  of 
the  American  Arbitration  Association. 

9.  The  Agency  and  Developer  have  the  right  to 
inspect  the  other  party's  books  and  records  pertaining  to  the 
Site. 


10.  The  expiration  time  for  all  Developer  perfor- 
mance and  cure  dates  is  5:00  p.m.  on  such  specified  date, 
unless  the  date  falls  on  a Saturday,  Sunday,  Agency  holiday  or 
Jewish  religious  holiday  observed  by  a Developer  partner,  at 
which  time  the  date  is  extended  to  the  next  working  day  or  day 
of  non-observance. 

11.  The  provisions  of  the  Agreement  are  independent 
of  any  other  document(s)  transferring  title  to  the  Site  from 
the  Agency  to  the  Developer. 

12.  The  Agreement  shall  be  binding  upon  the  succes- 
sors and  assigns  of  the  Agency  and  the  Developer,  provided 
that,  in  the  case  of  the  Developer,  prior  approval  of  the 
Developer's  successor  or  assign  was  given  by  the  Agency. 

13.  The  Developer  and  the  Agency  each  attest  that  it 
has  engaged  no  real  estate  representative  in  connection  with 
the  Agreement. 

14.  The  Developer  shall  allocate  an  amount  equal  to 
one  percent  (1%)  of  the  total  cost  of  construction  to  works  of 
fine  art  for  public  viewing,  subject  to  approval  of  the  Agency. 
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15.  If  an  Activation  Program  is  agreed  upon,  the 
Developer's  initial  fine  arts  contribution  will  be  reduced  by 
the  lesser  of  the  amount  spent  on  the  Activation  Program  or 
$2,000,000,  which  amount  shall  be  used  to  fund  the  Activation 
Program,  and  the  fine  arts  fund  will  thereafter  be  replenished 
by  the  Developer  and  the  Agency. 

16.  The  parties  shall,  if  an  appraisal  is  needed, 
each  appoint  one  appraiser  within  fifteen  (15)  days  after  the 
appraisal  due  date  if  they  have  not  agreed  on  any  needed  ap- 
praisal value. 

17.  The  failure  or  refusal  to  appoint  an  appraiser 
by  either  party  shall  allow  the  appraiser  appointed  by  the 
other  party  to  make  the  appraisal  determination. 

18.  The  appointed  appraisers  shall  determine  the 
value  within  thirty  (30)  days  after  the  appointment. 

19.  If  the  appraisers  are  unable  to  agree  on  value 
then  they  shall  join  to  appoint  a third  appraiser. 

20.  The  failure  to  appoint  a third  appraiser  shall 
result  in  the  appraiser's  appointment  by  the  Presiding  Judge  of 
the  Superior  Court  of  the  County  of  San  Francisco. 

21.  The  Agreement  shall  terminate  as  to  any  Develop- 
er Parcel  not  conveyed  by  lease  or  deed  fifteen  (15)  years  from 
the  date  of  the  Agreement. 

22.  The  law  of  the  State  of  California  shall  govern 
the  interpretation  and  enforcement  of  the  Agreement. 

23.  The  Agency  shall  record  the  Agreement  with  the 
Office  of  the  Recorder  of  the  City  and  County  of  San  Francisco 
prior  to  the  conveyance  of  any  Developer  Parcel. 

24.  The  Agency  may  extend  the  time  for  the  Develop- 
er's performance  under  the  Agreement  as  it  determines 
appropriate . 

25.  The  non-defaulting  party  may  perform  the  obliga- 
tions of  the  defaulting  party  and  receive  reimbursement  for  any 
costs,  plus  interest  (when  applicable)  from  the  defaulting 
party. 

XI.  DEFINITIONS 

Specific  definitions  of  terms  used  in  the  DDA  are  set 
forth. 
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XII.  GUARANTY  AND  RECOURSE  TO  PARTNERS 

A.  The  obligations  of  the  Developer  under  the  DDA  are 
guaranteed  by  0 & Y Equity  Corp.  , a New  York  corporation, 
subject  to  the  limitations  and  conditions  set  forth  in  the 
Guaranty  (Attachment  No.  24). 

B.  With  certain  exceptions,  the  liability  of  the  Guaran- 
tor and  the  general  partners  of  the  Developer  is  limited  to  an 
amount  equal  to  twenty-five  percent  (25%)  of  Development  Costs 
(as  defined)  except  with  respect  to  the  Hotel  for  which  the 
limitation  is  twenty  percent  (20%)  of  Development  Costs  (as 
defined),  less  equity  contributed  by  the  Developer. 

C.  The  liability  of  a Guarantor  or  general  partner  is 
reduced  by  any  amount  paid  under  the  Guaranty  or  by  another 
general  partner. 

XIV.  AGREEMENT 

A.  The  Agreement,  executed  by  the  Developer,  constitutes 
an  offer  by  the  Developer  for  ninety  (90)  days  after  delivery 
to  the  Agency. 

B.  The  Effective  Date  of  the  Agreement  is  when,  after 
its  approval  by  the  Agency,  certain  required  approvals  and 
actions  by  the  San  Francisco  Board  of  Supervisors  have  been 
obtained. 

--End  of  Summary— 


4777.75 


28 


- ’ 


SUMMARY  OF  THE 


HOTEL  LEASE 
YERBA  BUENA  GARDENS 


Note : The  following  summary  has  been  prepared  as  an 
informational  document.  The  document  summarized  is  just 
one  of  many  documents  involved  in  the  transaction  negoti- 
ated between  the  Redevelopment  Agency  and  the  Developer 
for  the  Yerba  Buena  Gardens  development.  The  summary  is 
not  all-inclusive  and  has  no  legal  effect  and  is  not 
intended  to  substitute  for  a thorough  review  of  all  of  the 
documents  themselves  as  to  the  legal  meaning  and  effect  of 
the  transaction. 


SUMMARY  OF  THE  HOTEL  LEASE 
YERBA  BUENA  GARDENS 


Note : This  Lease  will  be  executed  and  delivered 

pursuant  to  the  Disposition  and  Development 
Agreement  (the  "DDA” ) and  will  become  effective 
upon  the  close  of  escrow  for  conveyance  of  the 
leasehold  estate  hereunder  to  the  Developer.  It 
therefore  refers  to  certain  conditions,  circum- 
stances and  actions  which  will  have  occurred 
prior  thereto  pursuant  to  the  DDA. 

I.  SUBJECT  OF  AGREEMENT 
A.  Parties 


1.  Landlord:  The  Redevelopment  Agency  of  the  City 

and  County  of  San  Francisco. 

2.  Tenant:  YBG  Associates,  a California  limited 

partnership  comprised  of  Olympia  & York  California  Equities 
Corp.  and  Marriott  Corporation) 

B . Purpose 

1.  To  lease  the  CB-1  Hotel  Site  for  the  construc- 
tion of  a hotel  containing  1,500  Guest  Rooms  and  parking 
facilities . 

2.  To  lease  the  CB-2  Hotel  Site  for  the  construc- 
tion of  meeting  rooms  and  ballrooms  as  a part  of  the  Hotel. 

3.  To  lease  an  easement  for  the  construction  of  a 
passageway  leading  to  and  from  the  CB-1  Hotel  Site  and  the  CB-2 
Hotel  Site. 

4.  To  lease  easements  for  light  and  air  and  other 
purposes  related  to  operation  of  the  Hotel. 

1 1 . LEASE  TERM  AND  RENTS 

A.  Initial  Term 

1.  The  Initial  Term  of  the  Lease  is  for  sixty  (60) 
years  from  the  Lease’s  commencement  date. 

2.  The  Tenant  may  extend  the  Initial  Term  on  all 
Lease  provisions,  except  Net  Rent,  for  either: 

a.  One  (1)  additional  period  of  thirty  (30) 

years;  or 
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b.  Two  (2)  additional  periods  of  fifteen  (15) 

years  each. 

3.  The  Tenant  must  cure  all,  if  any,  defaults 
before  commencement  of  any  Extended  Term. 

B . Net  Rent 

1.  The  Tenant  shall  pay  Holding  Rent,  Minimum  Rent 
and  Percentage  Rent  during  the  Term  of  the  Lease. 

2.  Holding  Rent  consists  of: 

a.  Three  Hundred  Twenty  Five  Thousand  Dollars 
($325,000)  per  year  up  to  the  third  (3rd)  anniversary  of  the 
DDA ; and 


b.  Five  Hundred  Thousand  Dollars  ($500,000) 
per  year  from  the  third  (3rd)  anniversary  of  the  DDA  up  to  the 
earlier  of  the  Opening  Date  or  the  Target  Date  for  scheduled 
completion  of  construction,  which  is  thirty-six  (36)  months 
from  Lease  commencement. 

3.  Minimum  Rent  for  the  Initial  Term  consists  of: 

a.  Seven  Hundred  Dollars  ($700)  per  year 
multiplied  by  the  number  of  Guest  Rooms  in  the  Hotel  from  the 
earlier  of  the  Opening  Date  or  Target  Date  and  ending  on  the 
date  immediately  prior  to  the  eighth  (8th)  anniversary  of  the 
earlier  of  the  Opening  Date  or  Target  Date;  and 

b.  One  Thousand  Dollars  ($1,000)  per  year 
multiplied  by  the  number  of  Guest  Rooms  from  the  eighth  (8th) 
anniversary  date  Minimum  Payments  began  up  to  the  end  of  the 
Initial  Term. 

4.  The  yearly  Percentage  Rent  for  the  Initial  Term 
shall  be  the  amount  by  which  the  sum  of  four  percent  (4%)  Gross 
Room  Sales,  two  percent  (2%)  Gross  Food  and  Beverage  Sales  and 
Gross  Other  Sales,  and  two  percent  (2%)  Gross  Other  Sales 
exceeds  Minimum  Rent  for  such  Fiscal  Year. 

5.  The  Minimum  Rent  shall  be  paid  on  the  first  day 
of  each  Accounting  Period  in  thirteen  (13)  equal  installments. 

6.  The  Percentage  Rent  shall  be  paid  within  thirty 
(30)  days  after  the  end  of  each  Accounting  Period  in  thirteen 
(13)  equal  installments. 

7.  The  Tenant  shall  submit  to  Landlord  an  account- 
ing statement  for  Gross  Room  Sales,  Gross  Food  and  Beverage 
Sales,  Non-Pass  Through  Rentals  and  Gross  Other  Sales  not  later 
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than  thirty  (30)  days  after  the  end  of  each  Accounting  Period 
and  not  later  than  one  hundred  twenty  (120)  days  after  the  end 
of  each  Fiscal  Year. 

8.  The  Tenant  shall  maintain  and  cause  to  be  main- 
tained accurate  and  complete  books  and  records  for  a period  of 
not  less  than  three  (3)  years  after  the  expiration  of  any 
calendar  year. 

9.  The  Landlord  shall  have  the  right  to  examine  and 
audit,  at  reasonable  hours  and  without  unreasonable  interfer- 
ence, the  Tenant's  books  and  records  at  any  time  during  the 
Lease  and  for  a period  of  six  (6)  months  after  termination  of 
the  Lease. 


10.  The  Tenant  covenants  to  pay  all  rents  and  all 
other  sums  which  may  become  due  or  payable  by  Tenant  under  the 
Lease . 


11.  The  Tenant  shall  have  the  right  to  a setoff  only 
if  a claim  of  Tenant  against  Landlord  has  been  reduced  to  a 
judgment  or  award. 

12.  The  Tenant  shall  pay  or  discharge  all  additional 
costs,  fees,  interest,  charges,  expenses,  reimbursements  and 
obligations  that  arise  or  become  due  during  the  Term  of  the 
Lease  as  Additional  Rent. 

13.  The  Landlord  shall,  pursuant  to  other  Leases  and 
Site  obligations,  maintain  the  funds  necessary  for  Landlord's 
security  and  maintenance  obligations  in  bank  accounts  or  in 
governmental  obligations. 

C.  Rent  During  Extended  Terms 


1.  The  Landlord  and  Tenant  have  one  hundred  eighty 
(180)  days  to  agree  on  Minimum  Rent  and  Percentage  Rent  for  any 
Extended  Term.  If  the  parties  are  unable  to  reach  an  agreement 
then  the  rents  shall  be  set  according  to  the  arbitration 
procedures . 

2.  The  Minimum  Rent  and  Percentage  Rent  shall  be 
equal  to  the  fair  market  rental  value  for  a lease  of  land  for 
use  as  a first-class  hotel  of  the  size  and  condition  of  the 
Hotel  but  not  lower  than  the  rent  for  any  previous  Term. 
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III.  DEVELOPMENT  AND  IMPOSITIONS 


A.  Opening  Date 

1.  The  Tenant  shall  commence  construction  of  the 
Hotel  within  thirty  (30)  days  of  the  Lease  date,  subject  to 
Force  Majeure. 

2.  The  Tenant  shall  complete  construction  of  the 
Hotel  and  open  for  business  on  or  before  thirty-six  (36)  months 
from  the  date  of  the  Lease,  subject  to  Force  Majeure. 

3.  The  Tenant  shall  have  an  additional  period,  not 
to  exceed  sixty  (60)  months,  to  commence  and/or  complete  con- 
struction of  the  Hotel  if  delay  is  due  to  certain  additional 
circumstances  of  Ordinary  Force  Majeure  and  Litigation. 

B . Furnish  and  Equip  the  Hotel 

1.  The  Tenant  shall  furnish  and  equip  the  Hotel 
with  equipment  and  furnishings  necessary  for  the  operation  of  a 
first-class  hotel. 

2.  The  Landlord  shall  have  a lien  in  all  Personal 
Property  in  the  Hotel,  evidenced  by  the  execution  of  a financ- 
ing statement,  to  secure  the  performance  by  Tenant  of  its 
obligations . 

C.  Taxes 


1.  The  Tenant  shall  pay  to  Landlord  the  taxes  upon 
the  assessed  value  of  the  entire  Premises  and  not  merely  upon 
the  assessed  value  of  the  leasehold  interest. 

2.  The  Tenant  shall  pay  or  reimburse  the  Landlord 
for  any  penalty  that  is  added  by  the  collecting  authority  for 
the  late  payment  or  nonpayment  of  any  taxes. 

3.  The  Tenant  shall  pay  all  taxes  assessed  by  any 
governmental  authority  for  operations  by  the  Tenant  conducted 
on  or  out  of  the  Site. 

4.  If  the  Landlord  has  to  pay  or  discharge  any 
Imposition  that  Tenant  fails  to  pay  or  discharge.  Tenant  must 
reimburse  Landlord. 

5.  The  Tenant  shall  have  the  right  to  contest  the 
amount  or  validity  of  any  Imposition,  Law,  Ordinance  or  lien  by 
appropriate  proceedings  at  Tenant's  sole  cost  and  expense. 

6.  The  Tenant  shall  give  the  Landlord  at  least  ten 
(10)  days  prior  written  notice  of  any  proceedings  of  contest. 


5 


- 


7.  The  Tenant  must  furnish  the  Landlord  with  secu- 
rity against  any  financial  responsibility  incurred  as  a result 
of  nonpayment  or  delay. 

8.  The  Landlord  shall  have  the  right  to  join  in  any 
proceedings  of  contest. 

IV.  INSURANCE 

A.  Coverage  and  Liability 

1.  The  Tenant  must  carry  insurance  on  the  Premises 
and  Tenant’s  personal  property  throughout  the  Term  of  the 
Lease . 


2.  The  insurance  shall  insure  against  all  risks  and 
shall  be  in  an  amount  equal  to  one  hundred  percent  (100%)  of 
the  then-current  replacement  costs  for  the  Hotel  without  any 
deduction  for  depreciation,  except  that  earthquake  need  only  be 
in  the  maximum  amount  reasonably  available  from  recognized 
carriers . 


3.  However,  the  insurance  for  flood  is  limited  to 
Ten  Million  Dollars  ($10,000,000),  a deductible  of  Five  Million 
Dollars  ($5,000,000)  is  allowed  for  earthquake,  and  a deduct- 
ible of  Two  Hundred  Fifty  Thousand  Dollars  ($250,000)  is  al- 
lowed for  other  perils. 

4.  The  insurance  shall  insure  against  claims  for 
personal  injury,  death  or  property  damage  and  afford  protection 
in  an  amount  not  less  than  Twenty-Five  Million  Dollars 
($25,000,000)  combined  single  limit. 

5.  The  insurance  policies  shall  name  Landlord  as  an 
additional  insured  and  provide  that  no  termination  shall  be 
effective  until  at  least  thirty  (30)  days  (ten  (10)  days  for 
nonpayment  of  premiums)  after  written  notice  is  sent  to  the 
Landlord. 


6.  The  Landlord  may,  if  Tenant  neglects  to  maintain 
insurance  or  deliver  policies  to  Landlord,  obtain  such  insur- 
ance for  a period  not  exceeding  three  (3)  years  in  any  one 
policy  as  the  agent  of  Tenant. 

7.  The  Landlord  may,  at  the  expiration  or  termina- 
tion of  the  Lease,  require  the  Tenant  to  assign  to  it  any 
policies  of  insurance  affecting  the  Hotel. 

8.  The  Tenant  shall  submit  to  the  Landlord  a cer- 
tificate evidencing  Tenant's  compliance  with  the  insurance 
coverage  requirements. 
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B. 


Release  and  Waiver  of  Subrogation 


The  Tenant  waives  all  rights  of  recovery  and  causes 
of  action,  and  releases  the  Landlord  from  liability  from  all 
losses  and  damages  to  the  Tenant’s  property  which  is  of  the 
type  covered  by  insurance  and  for  which  Tenant  is  reimbursed. 

V.  COVENANTS  AND  COMPLIANCE 

A.  Covenants  Against  Waste  and  to  Maintain  the 
Premises 


1.  The  Landlord  may  perform  any  required  act  of  the 
Tenant  that  Tenant  fails  to  perform  and  receive  reimbursement 
from  the  Tenant  for  all  costs  and  expenses. 

2.  The  Tenant  shall  not  cause  any  waste,  damage, 
disfigurement  or  injury  to  the  Premises. 

3.  The  Tenant  shall,  at  Tenant's  sole  cost  and 
expense,  maintain  the  buildings  and  Improvements  erected  on  the 
Premises  in  good  condition  and  repair. 

B.  Compliance  by  Tenant 

1.  The  Tenant  shall  comply  with  all  Laws,  Ordinanc- 
es and  Agreements  which  are  applicable  to  the  Premises. 

2.  The  Tenant  shall  submit  to  the  Landlord  a com- 
plete set  of  plans  and  specifications  prepared  by  an  Architect 
for  any  Substantial  Capital  Improvement. 

3.  The  Tenant  shall  deliver  to  the  Landlord  all 
necessary  permits,  consents,  certificates  and  approvals  of  all 
governmental  authorities  having  jurisdiction  over  the  Premises 
before  undertaking  any  Capital  Improvement. 

4.  The  Tenant  shall  pay  the  reasonable  fees  and 
expenses  of  any  registered  architect  or  engineer  selected  by 
the  Landlord  to  review  the  plans  and  specifications,  and  to 
inspect  the  work. 

5.  The  Tenant  shall,  prior  to  the  commencement  of 
work  for  a Capital  Improvement: 

a.  If  the  cost  of  the  proposed  Capital  Im- 
provement exceeds  Ten  Million  Dollars  ($10,000,000),  deposit 
with  a bank  cash  or  equivalent  security  in  an  amount  equal  to 
the  amount  by  which  the  estimated  cost  exceeds  the  net  proceeds 
of  the  Construction  Loan; 
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b.  Provide  Landlord  with  a "stipulated  sum"  or 
"cost-plus-an-upset-price"  contract  providing  for  diligent 
completion,  subject  to  Force  Majeure; 

c.  Provide  Landlord  with  an  assignment  to 
Landlord  of  the  contract  between  Tenant  and  contractor;  and 

d.  Provide  Landlord  with  a copy  of  any  loan 
commitment  for  construction  financing,  and  an  assignment  to 
Landlord  of  the  loan  commitment. 

6.  Any  Capital  Improvement  having  an  estimated  cost 
of  Ten  Million  Dollars  ($10,000,000)  or  more  shall  be  super- 
vised by  a licensed  California  architect. 

7.  The  title  to  all  Capital  Improvements  shall  vest 
and  remain  vested  in  the  Tenant  during  the  Term  of  the  Lease. 

8.  The  Tenant  shall  have  the  one-time  right  to 
demolish,  raze  and  remove  and  then  rebuild  the  Hotel  at  any 
time  after  the  fortieth  (40th)  year  of  the  Term. 

9.  The  Tenant  shall  be  responsible  for  payment  of 
all  charges  for  public  or  private  utility  services,  sprinkler 
systems  and  protective  services  rendered  to  or  in  connection 
with  the  Premises. 

VI.  DESTRUCTION  AND  ASSIGNMENTS 
A . Damage  to  the  Premises 


1.  The  Tenant  shall,  upon  damage  to  or  destruction 
of  the  Hotel,  restore,  replace  or  rebuild  the  Hotel  to  its 
original  condition. 

2.  The  Tenant  shall  either  restore  or  raze  all 
buildings  and  return  the  land  to  a safe  condition  when  less 
than  ten  (10)  years  is  remaining  on  the  Lease  at  the  time  of 
major  damage  or  destruction. 

3.  The  Tenant  shall  receive  all  proceeds  of  insur- 
ance covering  the  Tenant's  personal  property  if  the  Tenant  is 
not  obligated  to  restore  and  is  not  in  default. 

4.  The  Landlord  shall  receive  all  proceeds  of 
insurance  covering  the  Tenant's  personal  property  if  the  Tenant 
is  obligated  to  restore  but  fails  to  do  so  or  there  is  any 
other  Event  of  Default. 

5.  The  Tenant  shall  pay  the  greater  of  Net  Rent  or 
Average  Rent  plus  Additional  Rent  for  the  period  from  the  date 
of  damage  or  destruction  to  the  date  of  Restoration. 
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6.  The  insurance  proceeds  for  any  loss  in  excess  of 
Five  Million  Dollars  ($5,000,000)  shall  be  payable  at  the 
option  of  the  Mortgagee  to  a trustee  or  to  the  Mortgagee  of  any 
Mortgage  which  is  a lien  against  the  Hotel. 

7.  The  Trustee  or  Mortgagee  shall  periodically  pay 
the  Tenant  as  the  restoration  work  progresses  in  amounts  desig- 
nated by  certification. 

8.  The  insurance  award  for  any  loss  of  less  than 
Five  Million  Dollars  ($5,000,000)  shall  be  paid  directly  to  the 
Tenant. 

B . Condemnation 

1.  The  Lease  shall  terminate  in  the  case  of  a Total 
Taking  of  the  Premises. 

2.  The  Tenant  may  terminate  the  Lease  upon  written 
notice  to  the  Landlord  if  the  Taking  results  in  the  remaining 
Premises  being  unsuitable  or  economically  unfeasible  for  use. 

3.  The  Lease  shall  remain  in  full  force  and  effect 
if  the  Taking  is  only  a Partial  Taking  and  the  Tenant  shall 
promptly  commence  and  complete  restoration  of  the  Premises. 

4.  The  awards  and  payments  that  are  received  as  a 
result  of  a Taking  shall  be  applied  as  follows: 

a.  Partial  Taking: 

(1)  To  pay  the  cost  of  Restoration  of  the 

Premises;  and 

(2)  Any  balance  to  be  divided  respectively 
between  Landlord  and  Tenant  in  the  ratio  of  their  interest  in 
the  Premises  and  Lease. 

b.  Taking  for  Temporary  Use: 

(1)  If  paid  annually,  to  be  paid  to  a 
Mortgagee,  or  if  there  is  none,  to  a depositary  for  disburse- 
ment to  the  Landlord  for  the  payment  of  Average  Rent,  and  the 
balance  to  the  Tenant;  and 

(2)  If  paid  in  a lump  sum,  to  be  paid  to  a 
Mortgagee,  or  if  there  is  none,  to  a depositary  for  disburse- 
ment to  the  Landlord  for  the  present  value  of  the  sum  of  the 
Average  Rents  for  each  year  of  Temporary  Taking,  discounted  at 
the  T-Bill  rate,  and  the  balance  to  the  Tenant. 
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The  amount  shall  be  divided  respectively 
between  the  Landlord  and  Tenant  in  the  ratio  of  their  interest 
in  the  Premises  and  Lease. 

5.  The  Tenant  shall  retain  any  net  awards  and 
payments  received  on  account  of  Tenant's  Personal  Property 
resulting  from  a Taking,  but  if  Tenant  is  in  default,  the 
Landlord  shall  receive  the  net  awards  and  payments. 

C .  Liens 


1.  The  Tenant  shall  not  create  or  permit  to  be 
created  and  will  discharge  any  lien  or  title  retention  agree- 
ment other  than  the  Lease  and  permitted  subleases,  liens  for 
Impositions  not  yet  payable  or  payable  without  the  addition  of 
any  fine  for  nonpayment,  Mortagages,  and  liens  for  sums  which 
are  not  at  the  time  due  or  are  being  contested. 

2.  The  Tenant  shall  promptly  cause  the  removal  of 
any  mechanics'  lien  or  similar  lien  by  bonding  or  other  appro- 
priate means. 

D . Inspection  of  Premises 

1.  The  Landlord  shall  have  the  right  to  enter  the 
Premises  at  all  reasonable  times  for  the  purpose  of  inspection 
and  performance  of  any  work  that  may  be  necessary  to  cure  any 
default  by  Tenant. 

2.  The  Landlord  shall  have  the  right  to  enter  the 
Premises  for  the  purpose  of  exhibiting  the  Premises  for  sale. 

E . Assignments  and  Subleases 

1.  Subject  to  limited  exceptions,  prior  to  comple- 
tion of  the  Hotel,  the  Tenant  is  prohibited  from  selling, 
assigning  or  otherwise  transferring,  by  operation  of  law  or 
otherwise,  the  Lease  or  the  Tenant's  interest  in  the  Lease,  or 
significantly  changing  the  partnership  without  the  consent  of 
the  Landlord. 

2.  The  Tenant  may  sell,  assign  or  transfer  the 
Lease  without  the  Landlord's  consent  to: 

a.  Any  partnership,  the  only  general  partners 
of  which  are  Tenant  or  its  general  partners,  their  affiliates, 
the  Rouse  Company  or  wholly  owned  subsidiary  thereof  or  an 
institutional  lender,  provided  that  Marriott  Corporation  has 
primary  responsibility  to  develop  the  Hotel  and  Tenant  and  its 
general  partners  remain  as  developer  of  the  Hotel; 
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b.  A purchaser  at  a foreclosure  sale  under  the 
provisions  of  a Mortgage;  or 

c.  A Mortgagee  by  way  of  a collateral  assign- 
ment as  security  for  a Mortgage. 

3.  The  Tenant  may  freely  assign  the  Lease  or 
interest  in  the  Lease  after  the  completion  of  the  Hotel  to  any 
person,  firm  or  entity  which  is  financially  responsible  and  has 
a good  reputation. 

4.  The  Tenant  shall  assign  all  rent  due  or  to 
become  due  from  any  Subtenant  or  person  occupying  the  Premises 
under  the  Tenant  subject  to  the  Tenant's  right  to  collect  the 
rents  until  an  Event  of  Default  occurs.  The  Landlord  shall 
apply  all  amounts  collected  to  the  Net  Rent  or  Additional  Rent 
that  is  due. 

5.  All  Subtenants  of  the  Tenant  shall  attorn  to  the 
Landlord  at  Landlord's  election  upon  termination  of  the  Lease. 

6.  The  Landlord  shall  have  the  right  to  convey  or 
assign  its  rights,  title  and  interest  in  the  Premises  and  the 
Lease  provided  that  Tenant  has  been  given  the  opportunity  to 
exercise  the  right  of  first  negotiation. 

F . Indemnification 


The  Tenant  shall  protect,  indemnify  and  hold  the 
Landlord  harmless  from  and  against  all  liabilities  imposed 
upon,  incurred  by  or  asserted  against  the  Landlord  or  the 
Premi ses . 

VII.  USE  OF  PREMISES;  DEFAULTS;  REMEDIES 
A.  General  Provisions 

1.  The  Tenant  shall  continuously  use  and  cause  to 
be  used  the  Premises  for  the  operation  of  a first-class  conven- 
tion hotel  and  for  parking  in  the  underground  portion  of  the 
CB-1  Hotel  Site. 

2.  The  Tenant  shall  cause  the  Hotel  to  be  operated 
by  a manager  pursuant  to  a management  agreement  subject  to  the 
Landlord's  approval. 

3.  The  title  to  the  Tenant's  personal  property 
shall  vest  in  the  Landlord  upon  termination  of  the  Lease  if 
Tenant  is  in  default.  If  the  Tenant  is  not  in  default  the 
Landlord  shall  have  the  right  to  purchase  the  personal  property 
or  the  Tenant  may  remove  the  personal  property  if  Landlord 
elects  not  to  purchase. 
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4.  The  Tenant  shall  lawfully  and  quietly  hold, 
occupy  and  enjoy  the  Premises  during  the  Term(s)  of  the  Lease 
without  hindrance  or  molestation  from  Landlord. 

5.  An  Event  of  Default  includes:  (a)  failure  to 
pay  rent,  (b)  failure  to  commence  or  complete  construction,  (c) 
a prohibited  assignment  or  transfer,  (d)  insolvency,  bankrupt- 
cy, receivership  or  assignment  for  the  benefit  of  creditors, 
(e)  writ  of  attachment  or  execution  on  Lease,  (f)  abandonment 
or  cessation  of  use,  (g)  a material  default  under  a Management 
Agreement,  and  (h)  failure  to  perform  any  other  term  or 
condition. 

6.  The  Landlord  shall  have  the  right  upon  the 
happening  of  an  Event  of  Default  to: 

a.  Reenter  the  Premises  and  take  possession; 

b.  Reenter  the  Premises  and  occupy  the  whole 
or  any  part  for  and  on  account  of  Tenant  and  enforce  all  rights 
and  remedies  under  the  Lease  without  terminating  the  Lease; 

c.  Terminate  the  Lease;  or 

d.  If  the  Hotel  ceases  to  be  operated  as  a 
first-class  hotel,  reestablish  the  Net  Rent  as  of  the  date  of 
cessation  in  an  amount  equal  to  the  fair  market  Minimum  Rent 
and  Percentage  Rent  for  the  Premises. 

7.  There  shall  be  no  merger  of  the  leasehold  estate 
created  by  the  Lease  with  the  fee  estate  unless  and  until  all 
parties  having  an  interest  shall  join  in  a written  instrument 
effecting  such  merger. 

8.  The  Tenant  shall,  within  ten  (10)  days  of  a 
request  from  Landlord,  deliver  a certificate  certifying  that 
the  Lease  is  in  full  force  and  effect,  the  dates  to  which 
payable  sums  have  been  paid  and  that  there  is  no  outstanding 
default . 


9.  The  Landlord  shall,  within  ten  (10)  days  of  a 
request  from  any  party,  deliver  a certificate  certifying  that 
the  Lease  is  in  full  force  and  effect,  the  dates  to  which 
payable  sums  have  been  paid  and  to  the  knowledge  of  Landlord 
there  are  no  existing  defaults. 

10.  Any  dispute  that  results  in  arbitration  shall  be 
conducted  pursuant  to  the  rules  and  regulations  of  the  American 
Arbitration  Association. 

11.  The  Landlord  and  Tenant  shall  each  appoint  one 
appraiser  to  determine  the  Minimum  Rent  and  Percentage  Rent  for 
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an  Extended  Term  or  the  value  of  each  party's  interest  if  the 
parties  are  unable  to  reach  an  agreement. 

12.  The  Tenant  shall  deliver  the  Premises  in  good 
order  and  condition  to  the  Landlord  upon  expiration  or  termina- 
tion of  the  Lease. 

B . Special  Provisions 

1.  The  Tenant  shall  subordinate  the  Lease  to  the 
REA  provided  that  the  obligations  under  the  REA  are  not  greater 
than  those  under  the  Lease  in  which  case  the  Lease  shall 
control . 


2.  The  Landlord's  sole  remedy  shall  be  to  terminate 
the  Lease  except: 

a.  The  Landlord  may  recover  damages  from 
Tenant  for  any  breach  prior  to  completion  of  the  Hotel;  and 

b.  The  Landlord  may  recover  from  the  Tenant 
after  completion  of  the  Hotel: 

(1)  The  portion  of  any  sums  paid  to  Tenant 
for  Net  Rent  that  Tenant  did  not  pay; 

(2)  Reimbursement  for  insurance  premiums 
paid  by  Landlord  that  Tenant  failed  to  pay; 

(3)  Any  insurance  proceeds  received  by 
Tenant  that  Tenant  misapplied; 


Landlord; 


shall  be  given  by  any  party  to  the  other  party  in  writing. 


(4) 

Any 

fines  that  are  collectible  by 

(5) 

Any 

costs  of 

razing  the 

Hotel;  and 

(6) 

The 

costs  of 

collecting 

the  above 

3. 

All  notices. 

demands. 

consents  and  requests 

4.  The  invalidation  or  unenforceability  of  any  term 
or  provision  of  the  Lease  shall  not  affect  any  other  term  or 
provision. 


5.  The  covenants  and  agreements  under  the  Lease 
shall  run  with  the  land,  and  bind  and  inure  to  the  benefit  of 
the  parties  and  their  successors  and  assigns. 
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6.  The  Landlord  agrees  to  negotiate  with  the  Tenant 
first  for  the  sale  of  the  Land  unless  the  sale  is  to  the  City 
in  which  case  Landlord  shall  not  be  obligated  to  negotiate  with 
the  Tenant  first. 

7.  The  Tenant  shall  have  no  recourse  against  Land- 
lord with  respect  to  an  obligation  of  Landlord  except  to  the 
extent  of  the  value  of  the  Land. 

8.  The  Lease  shall  not  be  deemed  or  construed  as 
creating  a partnership  or  joint  venture  between  the  parties. 

9.  The  Tenant  or  any  successor  in  interest  shall 
refrain  from  discrimination  and  segregation  with  regard  to  the 
lease,  transfer,  use,  occupancy,  tenure  or  enjoyment  of  the 
land  under  the  Lease. 

C . Special  Easements 

1.  The  Landlord  reserves  the  following  easements: 

a.  A nonexclusive  easement  in  the  CB-2  Hotel 
Site  and  a portion  of  the  subterranean  parcel  in  the  CB-1  Hotel 
Site  for  the  right  of  support  for  Improvements  and  the  right  to 
use  and  maintain  Support  Facilities  for  use  and  maintenance  of 
the  Improvements; 


b.  The  exclusive  right  to  use  of  the  top  of 
the  slab  constituting  the  ceiling  of  the  top  level  of  the  Hotel 
on  the  CB-2  Hotel  Site  and  a portion  of  the  subterranean  parcel 
in  the  CB-1  Hotel  Site; 

c.  The  exclusive  right  to  use  a portion  of  the 
CB-1  Hotel  Site  for  a bridge  landing  structure  and  reasonable 
access  to  and  from  the  structure  for  operation,  maintenance, 
repair  and  construction; 

d.  The  exclusive  right  to  attachment  and 
support  along  the  eastern  line  of  the  CB-1  Hotel  Site  for  a 
building  either  designed  in  accordance  with  the  DDA  or  of  a 
design  reasonably  acceptable  to  Tenant; 

e.  The  exclusive  right  to  attach  to  and/or 
support  from  the  eastern  exterior  wall  of  the  Hotel  on  CB-1  of 
one  upper  level  floor;  and 

f.  The  nonexclusive  right  of  pedestrian 
ingress  and  egress  on  and  over  a portion  of  the  CB-1  Hotel  Site 
to  and  from  Market  Street  and  the  CB-1  Retail  Parcels. 

2.  The  Landlord  shall  exercise  its  best  efforts  to 
coordinate  its  construction  and  repair  scheduling  in  a manner 
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and  a time  frame  that  will  minimize  any  interruption  to  the 
operation  of  the  Hotel  and  restore  any  damage  to  the  Hotel. 

3.  The  Tenant  shall  have  the  right  to: 

a.  All  of  the  right,  title  and  interest  of 
Landlord  in  and  to  an  easement  granted  for  light  and  air  by  a 
neighboring  property  owner; 

b.  Use  designated  areas  for  ingress  and  egress 
to  and  from  the  CB-1  Hotel  Site  for  the  performance  of  neces- 
sary work; 


c.  Use  of  the  strip  of  land  designated  the 
"Easement  Area"  for  light  and  air,  access  and  encroachment  as 
specified; 


d.  Placement  and  use  of  stairways  and, eleva- 
tors along  the  eastern  and  western  perimeters  of  the  CB-2  Hotel 
Site  and  the  right  of  pedestrian  ingress  and  egress  along  said 
perimeters,  and  access  reasonably  necessary  for  maintaining  the 
stairways  and  elevators; 

e.  Use  the  CB-2  Retail  and  Gardens  Parcels  for 
installation  of  utility  facilities  necessary  for  operation  of 
the  Hotel  on  the  CB-2  Hotel  Site  and  access  necessary  for 
maintaining  the  utility  facilities; 

f.  Use  the  CB-2  Gardens  Parcel  at  the  western 
perimeter  of  the  CB-2  Hotel  Site  for  use  of  the  vehicular  ramp 
to  and  from  the  CB-2  Hotel  Site;  and 

g.  Pedestrian  access  to  and  from  the  Hotel  to 
the  upper  level  floor. 

4.  Tenant,  in  addition,  grants  to  Landlord  certain 
easements  for  Retail  Parcels  in  the  Hotel,  including  easements 
of  support,  access,  utilities  and  use  of  common  utilities  and 
building  systems  and  minor  encroachments,  and  Landlord  grants 
Tenant  similar  easements  for  the  Hotel  in  the  Retail  Parcels. 

VIII.  MORTGAGE  OF  LEASEHOLD 

A.  Prohibited  Mortgages 

The  Tenant  shall  not,  except  as  expressly  permitted: 

1.  Engage  in  any  transaction  that  creates  a mort- 
gage or  deed  of  trust  on  the  Premises  or  Tenant's  leasehold 
estate;  or 
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2.  Place  upon  the  Premises  or  Tenant's  leasehold 

estate  any  lien  or  encumbrance. 

B . Permitted  Mortgages 

1.  The  Tenant  may  assign  or  encumber  the  estate 
created  by  the  Lease  by  way  of  leasehold  mortgages,  provioed 
that  Tenant  remains  liable  for  the  payment  of  Net  Rent  and 
performance  of  all  the  Terms  and  provisions  of  the  Lease. 

2.  Except  for  certain  specific  rights  granted,  the 
Mortgagee  of  any  Mortgage  shall  have  no  greater  rights  than 
those  of  the  Tenant. 

3.  The  rights  of  any  Mortgagee  holding  in  excess  of 
four  (4)  Mortgages  at  any  one  time  other  than  a guarantor  of 
the  DDA  or  the  Lease  shall  be  limited. 

4.  The  Tenant  shall  give  the  Landlord  prompt  noti- 
fication of  any  lien  or  encumbrance  that  is  created  on  or 
against  the  Premises  or  leasehold  estate. 

5.  The  creation  of  any  Mortgage  shall  be  only  for 
the  purpose  of: 

a.  Short-term,  interim  or  construction 

financing; 

b.  Interim,  long-term  or  take-out  financing; 

c.  Long-term  or  permanent  refinancing  of  any 

take-out  loans;  and 

d.  Securing  the  rights  of  any  guarantor 

against  Tenant  under  any  reimbursement  agreement. 

6.  Until  completion  of  the  Hotel  the  amount  of  any 
Mortgage  shall  not  exceed  the  actual  costs  and  expenses  of 
developing  the  Hotel. 

7.  The  Mortgage  shall  cover  no  interest  in  any  real 
property  other  than  Tenant's  interest  in  the  Premises  and 
Hotel. 


8.  The  Mortgage  shall  contain  provisions  for  appro- 
priate disposition  and  application  of  insurance  proceeds  and 
condemnation  awards. 

9.  The  Mortgagee's  rights  under  any  Mortgage  shall 
be  subject  to  all  of  the  provisions  of  the  Lease  and  rights  of 
the  Landlord. 
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10.  The  Mortgagee  of  any  Mortgage  shall  not  be 
obligated  to  construct  or  complete  the  Hotel  or  guarantee  the 
construction  or  completion. 

11.  So  long  as  a Mortgage  remains  unsatisfied  of 

record; 

a.  The  Landlord  shall,  upon  serving  any  notice 
of  default  or  otherwise  upon  Tenant,  serve  a copy  of  such 
notice  upon  any  Mortgagee; 

b.  The  Mortgagee  shall  have  the  right  to 
remedy  or  cure  any  default  or  Event  of  Default  by  Tenant  within 
thirty  (30)  days  after  expiration  of  the  period  allowed  for 
Tenant  to  remedy  or  cure,  excluding  any  breach  or  default  with 
respect  to  construction  of  the  Hotel; 

c.  The  Landlord  shall  take  no  action  to  effect 
termination  of  the  Lease  upon  the  occurrence  of  an  Event  of 
Default  without  first  giving  the  Mortgagee  notice  and  reason- 
able time  to  obtain  possession  of  the  property,  or  commence  and 
complete  foreclosure  proceedings  for  acquisition  of  Tenant's 
interest;  and 


d.  The  Landlord  shall  serve  upon  the  Mortgagee 
written  notice  of  termination  and  a statement  of  all  sums  due 
and  other  defaults  if  such  termination  occurs  prior  to  expira- 
tion of  the  Lease  Term.  The  most  senior  Mortgagee  shall  have 
the  option  to  obtain  a new  Lease  if  the  request  is  made  within 
thirty  (30)  days  following  such  termination,  receive  an  assign- 
ment of  all  subleases  and  have  a right  to  all  monies  deposited 
with  Landlord  by  Tenant. 

12.  The  Tenant  shall  use  reasonable  efforts  to  have 
any  holder  of  a Mortgage  agree  that: 

a.  The  Landlord  may  purchase  such  holder's 
interest  in  the  Lease  or  new  lease  within  ninety  (90)  days 
after  such  acquisition  or  new  lease; 

b.  The  holder  shall  offer  to  sell  its  interest 
to  Landlord  prior  to  any  permitted  assignment  of  the  interest 
by  holder  and  Landlord  shall  have  thirty  (30)  days  within  which 
to  accept  or  decline;  and 

c.  The  Landlord  may,  within  ninety  (90)  days 
after  foreclosure,  purchase  the  interest  acquired  by  a party  if 
such  party  is  not  the  holder  or  representative  of  the  holder. 

--End  of  Summary-- 


4777.76 


17 


, 


SUMMARY  OF  THE 

ARE,  RETAIL  AND  PARKING  LEASE 
YERBA  BUENA  GARDENS 


Note : The  following  summary  has  been  prepared  as  an 
informational  document.  The  document  summarized  is 
just  one  of  many  documents  involved  in  the  transac- 
tion negotiated  between  the  Redevelopment  Agency  and 
the  Developer  for  the  Yerba  Buena  Gardens  develop- 
ment. The  summary  is  not  all-inclusive  and  has  no 
legal  effect  and  is  not  intended  to  substitute  for  a 
thorough  review  of  all  of  the  documents  themselves  as 
to  the  legal  meaning  and  effect  of  the  transaction. 


SUMMARY  OF  THE  ARE,  RETAIL  AND  PARKING  LEASE 


YERBA  BUENA  GARDENS 


Note : This  Lease  will  be  executed  and  delivered  pursuant 

to  the  Disposition  and  Development  Agreement  (the  "DDA" ) 
and  will  become  effective  upon  the  close  of  escrow  for 
conveyance  of  the  leasehold  estate  hereunder  to  the  Devel- 
oper. It  therefore  refers  to  certain  conditions, ; circum- 
stances and  actions  which  will  have  occurred  prior  thereto 
pursuant  to  the  DDA. 

I .  SUBJECT  OF  AGREEMENT 

A.  Parties 

1.  Landlord:  The  Redevelopment  Agency  of  the  City 

and  County  of  San  Francisco. 

2.  Tenant:  YBG  Associates  (the  California  Limited 

Partnership  of  Olympia  & York  California  Equities  Corp.  and 
Marriott  Corporation) . 

B . Purpose 

To  demise  parcels  located  on  Central  Block  One  (CB-1) 
and  Central  Block  Two  (CB-2)  for: 

1.  The  construction  of  retail,  ARE,  parking  and 
open  space  improvements; 

2.  The  rehabilitation  of  an  existing  building;  and 

3.  The  operation  and  maintenance  of  the  Improvements 
under  the  terms  and  conditions  of  the  Redevelopment  Plan, 
Declaration  of  Restrictions  and  Lease. 

C . Demised  Parcels 

1.  The  parcels  consist  of: 

a.  CB-1:  Retail  Parcel,  the  Jessie  Street 

Substation  for  rehabilitation; 

b.  CB-1:  Retail  Parcels  located  in  a hotel 

building  on  CB-1; 

c.  CB-1:  Retail  Parcels  located  in  an  office 

building  on  CB-1; 

d.  CB-1:  Retail  Parcel  located  in  a residen- 

tial building  to  be  constructed  on  CB-1; 
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e.  CB-1:  Retail  Parcels  otherwise  located  on 


CB-1; 


f.  CB-1:  Retail  Parcel  located  on  CB-1  (the 

"CB-1  Open  Space  Parcel"); 

g.  CB-2 : Retail  Parcels  located  on  CB-2; 

h.  CB-2:  ARE  Parcels  located  on  CB-2  (the 

"ARE  Parcels");  and 

i.  CB-2:  Parking  Parcel  located  in  CB-2 

(underground)  (the  "CB-2  Parking  Parcel"). 

2.  The  Agency  shall  retain  the.  following  Parcels 
for  open  space  and  cultural  purposes: 

a.  CB-2:  The  Gardens  Parcel;  and 

b.  CB-2:  The  Cultural  Parcels. 

II.  TERM  OF  LEASE  AND  RENTS 


A.  Premises 

1.  The  Landlord  leases  and  demises  to  Tenant,  and 
the  Tenant  does  take  and  hire,  the  real  property  consisting  of 
the  Retail  Parcels,  the  ARE  Parcels  and  the  CB-2  Parking 
Parcel . 


2.  The  Term  of  all  demised  parcels,  other  than  the 
CB-2  Parking  Parcel,  shall  commence  on  the  date  possession  of 
the  parcels  is  delivered  to  the  Tenant  and  shall  expire  sixty 
(60)  years  after  the  Grand  Opening  Date  subject  to  Extended 
Terms . 


3.  The  Term  for  the  CB-2  Parking  Parcel  shall 
commence  on  the  date  of  the  Lease  and  expire  sixty  (60)  years 
after  the  Grand  Opening  Date  subject  to  earlier  termination. 

4.  The  Tenant  may  extend  the  Term  of  the  Retail 
Parcels  on  CB-1  for  two  (2)  additional  fifteen  (15) -year  peri- 
ods ("Extended  Terms"),  subject  to  the  same  conditions  and 
provisions  of  the  Initial  Term  except  for  Minimum  Rent  and 
Percentage  Rent. 

a.  The  Tenant  must  give  notice  (option  notice) 
at  least  twenty-four  (24)  months  prior  to  expiration  of  the 
existing  Term  to  exercise  the  applicable  Extended  Term. 
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b.  The  Tenant  must  cure  any  Event  of  Default 
prior  to  the  option  notice  taking  effect  for  commencement  of 
the  Extended  Term. 

c.  The  Minimum  Rent  and  Percentage  Rent  during 
the  applicable  Extended  Term  shall  be  equal  to  the  fair  market 
minimum  rent  and  percentage  rent  in  San  Francisco  at  the  time 
of  the  agreement,  but  not  lower  than  the  Minimum  Rent  and 
Percentage  Rent  of  any  preceding  Term. 

d.  The  Tenant  shall  continue  to  pay  the  Mini- 
mum Rent  and  Percentage  Rent  established  for  each  preceding 
Term  if  the  Minimum  Rent  or  Percentage  Rent  for  an  Extended 
Term  is  not  set  by  the  commencement  date  of  such  Term. 

e.  The  Tenant  may  terminate  the  Lease  by 
written  notice  within  thirty  (30)  days  after  the  Minimum  Rent 
and  Percentage  Rent  for  an  Extended  Term  has  been  set. 

f.  The  Tenant  shall  pay,  simultaneously  with 
any  notice  of  termination,  any  difference  between  the  Minimum 
Rent  and  Percentage  Rent  paid  during  the  Extended  Term  and  the 
amount  payable  under  the  adjusted  rental  rates  if  the  Minimum 
Rent  and  Percentage  Rent  were  not  set  until  after  commencement 
of  the  Extended  Term. 

g.  The  Landlord  shall  have  the  right,  within 
thirty  (30)  days  after  receipt  of  the  Tenant's  termination 
notice,  to  declare  the  notice  null  and  void  and  lease  the 
premises  to  the  Tenant  for  the  applicable  Extended  Term. 

5.  The  Tenant  shall  give  the  Landlord  a non-binding 
written  notice  during  the  last  two  (2)  months  of  the  existing 
Term  of  Tenant’s  intent  to  extend  or  not  to  extend  the  Lease 
for  the  Retail  Parcels  within  the  Hotel  on  CB-1. 

a.  The  Landlord  shall  give  the  Tenant  notice 
one  (1)  year  before  expiration  of  the  Term  as  to  whether  the 
Landlord  intends  to  demolish  the  Improvements  leased  under  the 
Hotel  Lease  at  the  expiration  of  the  existing  Term. 

b.  The  Landlord’s  notice  of  intent  to  demolish 
the  Improvements  leased  under  the  Hotel  Lease  at  the  expiration 
of  the  existing  Term  shall  be,  whether  or  not  the  Tenant  ex- 
tends the  Term  for  the  Retail  Parcels  located  on  CB-1,  as 
applicable : 

(1)  The  Term  shall  expire  as  to  the  Retail 
Parcels  on  the  date  thirty  (30)  days  prior  to  commencement  of 
the  demolition  and  Minimum  Rent  shall  be  abated; 
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(2)  The  Landlord  shall  reimburse  the 
Tenant  upon  commencement  of  the  demolition  for  any  unamortized 
cost  of  the  Tenant's  leasehold  on  the  Retail  Parcels; 

(3)  The  Landlord  shall  reimburse  the 
Tenant  upon  commencement  of  such  demolition  for  any  obligations 
of  Tenant  to  Space  Subtenants  of  the  Retail  Parcels  arising  by 
reason  of  termination  of  their  Space  Sublease;  and 

(4)  The  Landlord  shall  pay  for  all  costs 
of  support  of  and  restoration  of  the  Galleria  resulting  from 
the  demolition  and  reconstruction. 

c.  The  Tenant's  extension  of  the  Lease  Term 
for  the  Retail  Parcels  on  CB-1,  the  Landlord's  notice  of  intent 
to  demolish  the  Improvements  leased  under  the  Hotel  Lease  at 
expiration  of  the  Term,  and  the  inclusion  of  provisions  in  the 
Space  Subleases  of  the  Retail  Parcels  described  on  Exhibit  D-2 
allowing  the  Tenant  to  terminate  the  Sublease  upon  payment  of 
reasonable  compensation  to  the  Subtenant  and  providing  for 
non-entry  by  the  Tenant  on  any  Space  Sublease  if  the  Hotel 
Lease  Tenant  fails  to  exercise  any  option  to  extend,  shall  then 
require : 


(1)  The  Landlord  to  agree  upon  reconstruc- 
tion of  any  building  on  the  Parcels  under  the  Hotel  Lease  to 
demise  space  comparable  to  the  Retail  Parcels  described  on 
Exhibit  D-2  to  the  Tenant  for  the  balance  of  the  Term  on  all 
terms  and  conditions  of  the  Lease;  and 

(2)  The  Term  for  the  Retail  Parcels  locat- 
ed on  CB-1  to  be  extended  by  a period  equal  to  the  period 
between  the  date  of  expiration  of  the  Term  and  the  date  compa- 
rable space  is  leased  to  the  Tenant. 

[NOTE:  The  provisions  under  5.  a.  through 
5.c.  shall  have  no  application  if  the 
Tenant  exercises  both  the  first  and  second 
option  to  extend  the  Hotel  Lease.  There 
are,  however,  similar  provisions  if  the 
Hotel  is  demolished  as  provided  in  the 
Hotel  Lease.] 

6.  The  election  by  the  owners  of  the  residential 
condominiums  not  to  Restore  after  damage  or  destruction,  and 
the  Tenant's  non-exercise  of  the  option  to  purchase  the  Resi- 
dential Project,  shall  cause  the  Lease  Term  of  the  Retail 
Parcel  to  expire  thirty  (30)  days  after  expiration  of  the 
option  period  and: 
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a.  Minimum  Rent  shall  be  appropriately  abated 
to  the  extent  of  One  Dollar  ($1.00)  per  annum,  multiplied  by 
the  Net  Leasable  Retail  Area  contained  in  the  Retail  Parcel; 

b.  Tenant  shall  be  relieved  of  all  Restoration 
Obligations  for  the  Retail  Parcel;  and 

c.  All  insurance  proceeds  for  the  Retail 
Parcel  shall  be  allocated  and  paid: 

(1)  To  Tenant,  an  amount  equal  to  the 
unamortized  cost  of  all  Improvements  on  such  Retail  Parcel 
insured  by  Tenant;  and 

(2)  To  Landlord,  the  balance  of  such 

insurance  proceeds. 

B . Rents 

1.  The  Minimum  Rent  and  Percentage  Rent  shall  be 
referred  to  collectively  as  "Net  Rent"  during  the  Term  of  the 
Lease . 


2.  There  is  no  Minimum  Rent  for  the  CB-2  Parking 
Parcel,  the  CB-1  Open  Space  Parcel  or  the  ARE  Parcels. 

3.  The  Minimum  Rent  for  the  Retail  Parcels  shall  be 
one  dollar  ($1.00)  per  annum  per  square  foot  of  Net  Leasable 
Space  within  the  Retail  Parcels  exclusive  of  space  subleased  to 
Landlord  and  the  CB-1  Open  Space  Parcel. 

4.  The  Percentage  Rent  for  the  Net  Leasable  Retail 
Space  and  ARE  Space  shall  be  equal  to  the  Variable  Percentage 
of  the  Net  Cash  Flow  for  the  applicable  Parcels  during  such 
Fiscal  Year. 


a.  The  Variable  Percentage  is  an  increasing 
percentage  starting  with  fifteen  percent  (15%)  of  Net  Cash  Flow 
of  Fifteen  Dollars  ($15.00)  per  square  foot  of  Net  Leasable 
Space,  increasing  one  percent  (1%)  for  each  dollar  increase,  up 
to  a maximum  of  forty-nine  percent  (49%)  of  such  Net  Cash  Flow. 

b.  Net  Cash  Flow  is  defined  as  Gross  Revenues 
less  Operating  Expenses  less  Mortgage  Payments  less  (except  for 
the  CB-2  Parking)  a Preferred  Return  to  the  Developer  of  twenty 
percent  (20%)  per  annum  on  equity  on  a non-cumulative  basis. 
Certain  capital  costs  of  the  common  area  on  CB-1  are  specifi- 
cally allocated  among  the  Parcels  on  CB-1. 

5.  The  Percentage  Rent  for  the  CB-2  Parking  Parcel 
shall  be  equal  to  fifty  percent  (50%)  of  the  Parking  Net  Cash 
Flow  from  the  CB-2  Parking  Parcel  in  any  fiscal  year. 
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6.  The  parties  shall  execute  an  amendment  to  the 
Lease  memorializing  any  change  of  five  hundred  (500)  square 
feet  or  more  in  the  Retail  or  ARE  Net  Leasable  Space  occurring 
after  the  completion  of  construction. 

7.  The  Variable  Percentage  computations  for  the 
Retail  and  ARE  Parcels  shall  be  adjusted  for  the  computation  of 
Net  Cash  Flow  if  the  Lease  commencement  date  or  ending  date 
results  in  an  incomplete  year. 

8.  The  Minimum  Rent  shall  be  paid  in  advance  in 
equal  monthly  installments  on  the  first  day  of  each  calendar 
month . 


9.  The  Percentage  Rent  shall  be  paid  annually  on  or 
before  the  sixtieth  (60th)  day  following  the  close  of  each 
Fiscal  Year  during  the  Term. 

10.  The  Tenant  shall  provide  to  Landlord  an  unaudit- 
ed statement  in  accordance  with  generally  accepted  accounting 
principles  for  Net  Cash  Flow  from  the  Parking  Parcel  and  the 
Retail  and  ARE  Parcels'  Net  Leasable  Space. 

11.  The  Tenant  shall  furnish  to  the  Landlord  during 
the  Term  of  the  Lease  the  following: 

a.  Within  forty-five  (45)  days  after  the  end 
of  the  first  three  (3)  fiscal  quarters  in  each  Fiscal  Year,  a 
financial  statement  of  operations  of  the  Premises  setting  forth 
the  corresponding  figures  from  the  most  recent  operating 
budget; 


b.  Within  sixty  (60)  days  after  the  end  of  the 
Fiscal  Year,  a financial  statement  of  operations  of  the  Premis- 
es; and 


c.  Within  one  hundred  twenty  (120)  days  after 
the  end  of  the  Fiscal  Year,  a financial  statement  of  operations 
of  the  Premises  for  such  Fiscal  Year  showing  the  Net  Cash  Flow 
from  the  Parking  Parcel  and  the  Retail  ARE  Parcels'  Net  Leas- 
able Space. 

12.  All  required  payments,  other  than  the  payment  of 
Net  Rent,  shall  commence  on  the  date  possession  of  such  Parcel 
is  delivered  by  the  Landlord  to  the  Tenant. 

13.  The  Tenant  shall  maintain  accurate  and  complete 
books  and  records  showing  all  costs,  revenues,  payments,  ex- 
penses and  cash  flow  from  the  Retail  Parcels,  the  CB-2  Parking 
Parcel  and  the  ARE  Parcels  for  a period  of  not  less  than  three 
(3)  years  at  the  end  of  the  applicable  Fiscal  Year. 
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14.  The  Landlord  shall  have  the  right  to  inspect  the 
books  and  records  for  the  Leased  Premises  during  normal  busi- 
ness hours  and  upon  reasonable  notice  during  the  Term  of  the 
Lease . 


15.  The  Tenant  shall  pay  the  cost  of  any  audit  which 
discloses  an  underpayment  of  the  Percentage  Rent  which  is  five 
percent  (5%)  or  more  in  excess  of  the  Percentage  Rent  that  was 
computed  and  paid  by  the  Tenant  for  such  calendar  year. 

16.  All  costs,  fees,  interest,  charges,  expenses, 
reimbursements  and  obligations  relating  to  the  Premises  that 
may  arise  or  become  due  during  or  out  of  the  Term  of  the  Lease 
shall  be  paid  or  discharged  by  the  Tenant  as  Additional  Rent. 

17.  The  Tenant  shall  have  a right  of  setoff  only  if 
a claim  of  Tenant  against  Landlord  has  been  reduced  to  a judg- 
ment or  award  in  an  appropriate  arbitration  proceeding. 

C.  Security  Deposit 

1.  The  Tenant  shall  deposit  with  the  Landlord  an 
amount  equal  to  Five  Hundred  Thousand  Dollars  ($500,000)  as  a 
security  deposit  for  the  performance  of  Tenant  upon  completion 
of  the  construction  of  Improvements. 

2.  The  Tenant  shall  receive  the  security  deposit  or 
any  remaining  portion  not  used  to  cure  a default  if  the  Tenant 
is  not  in  default  three  (3)  years  from  the  Grand  Opening  Date. 

D . Management,  Operation  and  Security  Payments 

1.  As  used  in  the  Lease: 

a.  "CMO"  means  the  annual  payments  made  by  the 
Agency  for  operating,  maintaining,  repairing  and  securing  the 
Cultural  Buildings; 

b.  "GMOS"  means  the  annual  expenditure  for 
Gardens  Maintenance  Costs;  and 

c.  "GMOS  Reserve"  means  an  amount  equal  to 
fifty  percent  (50%)  of  the  prior  year’s  Gardens  budget. 

2.  The  Tenant  will  undertake  the  obligation  to  fund 
the  CMO,  GMOS  and  the  GMOS  Reserve  to  the  extent  of  rent  other- 
wise payable  during  the  term  of  the  Lease  with  a corresponding 
reduction  in  the  obligation  of  the  Tenant  to  pay  Net  Rent  under 
the  Lease. 
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3.  The  Tenant's  annual  Net  Rent  obligation  shall 
never  exceed  the  amount  of  annual  Net  Rent  computed  less  the 
Tenant's  CMO,  GMOS  and  GMOS  Reserve  obligation. 

4.  The  Agency  shall  establish  a Separate  Account 
for  the  following: 


a.  Twenty  percent  (20%)  of  the  GMOS  as  set 
forth  in  the  Gardens  Budget  which  is  to  be  paid  by  the  Develop- 
er in  addition  to  rent; 

b.  The  CMO,  GMOS  and  GMOS  Reserve  obligation 
of  the  Tenant;  and 

c.  All  rent,  proceeds  from  assignment  and 
condemnation  payments  in  excess  of  amounts  used  for  restoration 
received  by  the  Landlord  from  the  Jessie  Street  Substation. 

5.  The  Tenant's  payments  for  CMO,  GMOS  and  GMOS 
Reserve  payments  shall  not  be  deemed  to  be  rent;  however. 
Tenant's  obligations  shall  be  deemed  obligations  to  pay  rent 
for  the  purposes  of  default  and  remedies. 

6.  The  Landlord  shall  apply  the  funds  in  the  Sepa- 
rate Account  as  follows: 

a.  To  the  payment  of  all  GMOS  in  the  Esplanade 
and  West  Gardens; 

b.  To  reimburse  the  Tenant  for  any  amounts  due 
from  exercising  self-help  with  respect  to  Gardens  maintenance; 

c.  To  payment  of  GMOS  for  the  remainder  of  the 
Gardens  Parcel  and  the  CB-3  Gardens  Parcel; 

d.  For  payment  of  CMO  in  accordance  with  the 
Cultural  Budget; 

e.  To  fund  the  GMOS  Reserve; 

f.  To  replenish  the  Fine  Arts  Fund; 

g.  To  pay  on  a pro  rata  basis  the  Landlord's 
share,  if  a party  under  the  REA,  of  GMOS,  CB-1  common  area 
costs  and  CB-2  common  area  costs; 

h.  To  pay  rent  to  the  City  under  the  CB-3 
Lease  between  the  City  and  Landlord;  then 

i.  In  such  manner  as  Landlord  shall  determine, 
including  redevelopment  agency  administrative  expenses. 
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7.  All  amounts  in  the  Separate  Account  which  are 
rentals  from  the  Agency's  Parcel  in  the  Jessie  Street  Substa- 
tion shall  be  applied  to  payment  of  the  CMO  in  accordance  with 
the  Cultural  Budget. 

8.  The  Landlord  shall  maintain  accurate  and  com- 
plete books  and  records  of  the  Separate  Account  not  less  than 
three  (3)  years  after  the  end  of  any  Fiscal  Year. 

9.  The  Tenant  shall  have  the  right  to  examine  and 
audit  the  records  and  books  of  the  Separate  Account  during 
normal  business  hours. 

10.  If  an  audit  discloses  a misapplication  of  funds 
for  a category  which  is  five  percent  (5%)  or  more,  then  Land- 
lord shall  have  sixty  (60)  days  to  cure  the  default. 

III.  DEVELOPMENT 

A.  Opening  Date 

1.  The  Tenant  shall  construct  the  Improvements  on 
the  Property  in  accordance  with  the  DDA. 

2.  The  CB-2  Parking  Parcel  Improvements  shall  be 
open  for  business  on  or  before  the  Grand  Opening  Date. 

3.  The  Retail  Parcels  shall  be  open  for  business  on 
or  before  the  earlier  of  (a)  the  date  eighty-five  percent  (85%) 
of  the  Net  Leasable  Spaces  have  been  subleased;  or  (b)  the  date 
eight  (8)  months  from  completion  of  construction  of  the  Initial 
Improvements . 

4.  The  Tenant  shall  be  in  default  if  at  least 
seventy-five  percent  (75%)  of  the  Net  Leasable  Retail  Space  has 
not  been  subleased  at  the  end  of  two  (2)  years  after  the  date 
the  Improvements  are  completed. 

5.  Tenant  is  required,  with  certain  exceptions  if 
CB-3  is  delayed,  to  use  best  efforts  to  have  the  ARE  Parcels 
subleased  and  opened  for  business  as  soon  as  possible. 

6.  The  Tenant  shall  own  the  Improvements  (except 
the  Existing  Improvements)  during  the  Term  of  the  Lease  and  at 
termination  of  the  Lease  the  title  shall  vest  in  the  Landlord. 

7.  Tenant  is  required  to  use  due  diligence  to 
furnish  Landlord  with  as-built  plans  and  specifications. 


10 


B. 


Taxes 


1.  The  Tenant  shall  pay  taxes  upon  the  assessed 
value  of  the  entire  Premises/  not  merely  the  leasehold, 
pursuant  to  Section  33673  of  the  California  Health  and  Safety 
Code . 


2.  The  Tenant  shall  pay  all  Impositions  which  are 
or  have  been  or  shall  be  assessed,  levied,  confirmed,  imposed 
or  become  a lien  upon  the  Premises. 

3.  The  Tenant  shall  be  responsible  for  any  fine, 
penalty,  interest  or  cost  which  may  be  added  by  the  collecting 
authority  for  the  late  payment  or  nonpayment  of  any  Imposition. 

4.  The  Landlord  and  Tenant  shall  apportion  any 
Imposition  between  them  for  the  tax  year  in  which  the  Lease 
terminates  if  the  Tenant  is  not  in  default. 

5.  The  Tenant  shall,  upon  demand,  furnish  to  the 
Landlord  for  inspection  satisfactory  proof  evidencing  the 
payment  of  any  required  Imposition. 

6.  The  Tenant  shall  pay  all  taxes  assessed  by  any 
governmental  authority  so  imposed  during  the  Term  of  the  Lease. 

7.  The  Landlord  may  pay  or  discharge  any  Imposition 
that  the  Tenant  failed  to  pay  or  discharge  and  receive  reim- 
bursement from  the  Tenant  in  the  form  of  Additional  Rent. 

8.  The  Tenant  shall  have  the  right  to  contest  the 
amount  or  validity  of  any  Imposition,  law  or  lien  by  appropri- 
ate proceedings  at  the  sole  cost  and  expense  of  the  Tenant. 

9.  The  Tenant  shall  furnish  to  the  Landlord  satis- 
factory security  for  the  nonpayment  or  delay  in  payment  result- 
ing from  any  instituted  contest. 

10.  The  Landlord  shall  promptly  return  the  security 
to  the  Tenant  after  payment  in  full  by  the  Tenant  for  all 
expenses  resulting  in  a decision  adverse  to  the  Tenant. 

C . Insurance 

1.  The  Tenant  shall,  at  its  sole  expense,  from  the 
commencement  date  of  the  applicable  Lease  to  the  later  of  the 
last  day  of  the  Lease  or  the  last  day  of  possession  of  the 
Parcel(s),  keep  the  Parcel (s)  and  all  personal  property  insured 
as  follows: 


a.  Prior  to  completion  of  the  Initial  Improve- 
ments, in  accordance  with  the  DDA; 
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b.  After  completion  of  the  Initial  Improve- 
ments, in  accordance  with  Section  47.52  (Extended  Coverage  and 
Liability  Insurance),  Section  47.53  (Carriers;  Policies)  and 
Section  47.54  (Liability  Policies);  and 

c.  After  completion  of  the  Improvements,  if 
available,  business  interruption  insurance  for  loss  caused  by 
any  perils  or  hazards  in  an  amount  not  less  than  the  aggregate 
of  all  Net  Rent  and  Impositions  for  the  prior  12-month  period. 

2.  The  Tenant  shall  furnish  to  the  Landlord  dupli- 
cates of  the  business  interruption  insurance  policies  within 
thirty  (30)  days  after  substantial  completion  of  the 
Improvements . 

3.  The  Landlord  may,  upon  five  (5)  business  days 
written  notice  to  the  Tenant,  effect  the  required  insurance  as 
the  agent  of  the  Tenant  for  a period  not  to  exceed  three  (3) 
years  for  a policy  if  the  Tenant  fails  to  maintain  the  required 
insurance  or  fails  to  deliver  the  required  duplicate  policy. 

4.  The  Landlord  may  require  the  Tenant  to  assign  to 
it  any  specified  policy  affecting  the  Improvements  upon  the 
termination  or  expiration  of  the  Lease.  The  premium  shall  be 
prorated  between  the  parties  as  of  the  date  of  termination  or 
expiration  of  the  Lease. 

5.  The  Tenant  shall  use  any  insurance  proceeds 
received  as  a result  of  damage  or  destruction  to  the  Improve- 
ments to  restore  the  Improvements. 

6.  If  there  is  major  damage  in  the  last  ten  (10) 
years  of  the  term  and  the  Tenant  elects  not  to  rebuild,  the 
Tenant  shall  pay  all  insurance  proceeds  not  used  to  raze  build- 
ings and  clear  the  Site  to  the  satisfaction  of  the  Landlord  and 
the  Lease  shall  thereafter  terminate. 

7.  The  Landlord  may  perform  any  provision  of  the 
Lease  if  the  Tenant  fails  to  perform  and  does  not  cure  such 
failure  within  fifteen  (15)  days  of  written  notice,  or  five  (5) 
days  if  failure  relates  to  the  securing  of  insurance  or  without 
notice  in  the  case  of  an  emergency. 

D . Covenants  Against  Waste  and  To  Maintain  Premises 

1.  The  Tenant  shall  not  cause  any  waste,  damage, 
disfigurement  or  injury  to  the  Premises. 

2.  The  Landlord  shall  not  be  obligated  to  make 
repairs  or  replacements  on  or  maintain  the  Premises  as  consid- 
eration for  rental. 
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3.  The  Tenant  shall,  throughout  the  Term  of  the 
Lease,  at  no  cost  to  Landlord,  maintain  the  buildings  and  all 
other  Improvements  erected  on  the  Premises,  and  maintain  all 
Personal  Property  within  the  Premises  in  a first-class 
condition. 

E . Compliance 

1.  The  Tenant  shall  comply  with  all  Laws,  Ordinanc- 
es and  Agreements  which  are  applicable  to  the  Premises,  and 
make  all  additions  to,  modifications  of  and  installations  on 
the  Premises  which  may  be  lawfully  required. 

2.  The  Tenant  shall  have  the  right  to  legally 
contest  the  validity  of  any  Law,  Ordinance  or  other  requirement 
regulating  the  Premises. 

3.  The  Tenant  shall  have  the  right  to  make  changes 
and  alterations  to  the  Premises  subject  to  all  easements  and 
all  operation  and  maintenance  provisions,  and  to  Landlord's 
approval  of  height,  bulk  or  other  exterior  changes. 

4.  The  Tenant  shall  have  the  right  to  make  changes 
and  alterations  to  the  individual  storefronts  without  Landlord 
approval  provided  that  compliance  with  the  storefront  criteria 
and  design  standards  are  met. 

5.  The  Tenant  shall,  at  no  cost  to  Landlord,  be 
responsible  for  the  payment  of  all  public  or  private  services 
or  utilities  rendered  to  or  in  connection  with  the  Premises. 

F.  Damage  or  Destruction 

1.  The  Tenant  shall  give  prompt  notification  to  the 
Landlord  of  any  damage  to  or  destruction  of  the  Premises  or 
Improvements . 

2.  The  Lease  shall  not  terminate  and  Tenant  shall 
restore  the  Improvements  and  the  Tenant  shall  continue  to  pay 
Net  Rent  and  Additional  Rent  if  any  damage  to  or  destruction  of 
the  Premises  or  of  the  Improvements  occurs. 

3.  The  Minimum  Rent  shall  be  reduced  on  an  annual 
rate  from  the  date  of  the  damage  or  destruction,  if  any,  by  an 
amount  equal  to  the  amount  of  insurance  proceeds  paid  to  the 
Landlord  multiplied  by  the  T-bill  rate. 

4.  The  Tenant's  obligation  to  pay  Minimum  Rent 
shall  abate,  if  the  Landlord  prohibits  the  Tenant  from  rebuild- 
ing the  Improvements,  to  an  amount  equal  to  the  percentage  of 
the  prohibition. 
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G. 


Condemnation 


1.  The  Tenant  shall  give  written  notice  to  the 
Landlord  within  a reasonable  time  following  the  Condemnation  or 
any  action  that  might  result  in  Condemnation  of  the  Premises. 

2.  The  Lease  shall  terminate  in  case  of  a Condemna- 
tion of  the  entire  Premises  or  the  entire  Leasehold. 

3.  The  Tenant  may  terminate  the  Lease,  upon  proper 
notice  to  the  Landlord,  if  the  Condemnation  results  in  a sub- 
stantial part  of  the  Premises  being  unsuitable  or  economically 
unfeasible  for  its  useful  purpose  as  determined  by  the  Tenant. 

4.  The  Lease  shall  remain  in  full  force  and  effect 
if  a condemnation  of  the  Premises  is  not  a Total  Condemnation. 

5.  The  Tenant  shall  promptly  commence  the  restora- 
tion, rebuilding  or  replacement  of  the  Improvements  on  the 
Premises  if  the  Condemnation  is  less  than  total. 

6.  The  Tenant  shall  furnish  to  Landlord  satisfacto- 
ry evidence  of  the  total  cost  of  restoration  if  the  Condemna- 
tion is  partial  or  a Condemnation  for  temporary  use. 

7.  The  Tenant  shall  hold  and  apply  any  payments 
received  as  a result  of  Partial  Condemnation  to  the  cost  of 
Restoration  of  the  Premises.  Any  balance  shall  be  divided 
between  Landlord  and  Tenant,  provided  that  the  Tenant's  share 
shall  be  applied  first  to  any  past  due  payments. 

8.  The  payments  received  as  a result  of  Condemna- 
tion for  temporary  use  shall  be  applied  as  follows: 

a.  If  paid  annually,  to  a depositary  who  shall 
disburse  to  the  Landlord  the  Average  Rent  and  the  balance  to 
the  Tenant;  and 


b.  If  paid  in  a lump  sum,  to  a depositary  who 
shall  disburse  to  the  Landlord  the  amount  of  the  sum  of  the 
Average  Rents  for  each  year  of  such  Temporary  Condemnation  and 
the  balance  to  the  Tenant. 

9.  The  payments  received  as  a result  of  Total 
Condemnation  shall  be  apportioned  between  the  Landlord  and 
Tenant  as  determined  by  their  respective  interests,  provided 
that  the  Tenant's  share  shall  be  applied  first  to  any  past  due 
payments . 


10.  The  Tenant  shall,  if  not  in  default,  retain  any 
net  payments  received  as  a result  of  Condemnation  affecting  the 
Tenant's  personal  property,  but  if  in  default,  the  Landlord 
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shall  receive  the  payments  to  offset  any  damage  suffered  by 
Landlord  resulting  from  the  Tenant's  default. 

H.  Liens 


1.  The  Tenant  shall  not  create  or  permit  to  remain 
and  will  discharge  any  unauthorized  lien  against  the  Premises. 

2.  The  Tenant  shall  take  necessary  action  to  pre- 
vent or  remove  the  imposition  of  any  mechanics'  liens  or  simi- 
lar liens  against  the  Premises  arising  from  the  Tenant's 
activities . 

I . Entry 

1.  The  Tenant  shall  permit  the  Landlord  or  any 
authorized  representative  of  the  Landlord  to  enter  the  premises 
at  all  reasonable  times,  and  at  any  time  in  the  event  of  an 
emergency,  to  inspect  and  perform  any  required  work  on  the 
Premi ses . 


2.  The  Landlord  shall  have  the  right  to  enter  the 
Premises  during  usual  business  hours  for  purposes  relating  to 
sale . 

IV.  ASSIGNMENTS/SUBLEASES 
A.  Assignment 


1.  The  Tenant  shall  not  permit  any  significant 
change  and  shall  not  assign  its  interest  in  or  allow  the  unau- 
thorized use  of  the  Premises  without  the  consent  of  the 
Landlord. 


2.  The  Landlord  shall  have  a right  of  first  refusal 
to  purchase  the  Lease  if  the  Lease  is  assigned  by  operation  of 
law. 


3.  Prior  to  completion  of  the  Improvements  the 
Tenant  may  sell,  assign  or  transfer  its  interest  without  Land- 
lord consent  to: 

a.  Any  partnership,  provided  Tenant  or  general 
partners  of  Tenant  is  or  are  general  partners  in  such  partner- 
ship and  as  general  partners  remain  as  the  developer  of  the 
premises  of  the  Lease  and  DDA; 

b.  A purchaser  at  a foreclosure  sale;  or 

c.  A Mortgagee  by  way  of  a collateral  assign- 
ment as  security  for  a Mortgage. 
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4.  After  completion  of  the  Improvements  the  Tenant 
can  assign  to  a qualified  tenant. 

5.  The  Tenant  assigns  to  Landlord  all  rents  due  or 
to  become  due  from  any  Manager  and/or  present  or  future  party 
occupying  the  Premises  under  Tenant. 

6.  The  rights  of  each  Space  Subtenant  shall  attorn 
to  the  Landlord  upon  termination  of  the  Lease. 

7.  The  Landlord  shall  have  the  right  to  sell  its 
interest  in  the  Premises  or  assign  any  interest  in  the  Lease 
without  the  consent  of  the  Tenant. 

B . Subleases 


1.  The  Landlord  has  the  right  to  approve  the  form 
of  sublease  of  the  Retail  Parcels  to  Rouse  Yerba  Buena,  Inc. 
("Rouse") . 


2.  The  Tenant  may  enter  into  an  agreement  with  a 
Qualified  Manager  for  the  operation  of  the  ARE  Parcels  or  the 
CB-2  Parking  Parcel  without  the  Landlord's  consent.  The  Land- 
lord may  object  on  the  grounds  that  the  Manager  is  not  a Quali- 
fied Manager. 

3.  The  Manager (s)  shall  have  the  right  to  sublet 
Subtenant  Spaces  ("Space  Subleases")  without  the  Landlord's 
consent  to  persons  or  entities  and  upon  such  terms  which  are 
consistent  with  the  Lease  provisions. 

4.  The  Landlord  shall,  upon  written  request  of 
Tenant  or  Rouse,  if  the  rent  terms  of  the  Rouse  Sublease  or 
Qualified  Managers  are  no  less  favorable  to  the  Landlord  than 
the  rent  provisions  of  the  Lease,  the  Sublease  Term  does  not 
extend  beyond  the  Lease  Term  and  all  other  terms  are  consistent 
with  the  Lease  Terms,  enter  into  an  agreement  with  Rouse  or  the 
Qualified  Manager,  as  applicable,  providing  that: 

a.  The  Sublessee's  interest,  in  the  event  of 
termination  of  the  Lease,  will  not  be  disturbed  so  long  as  the 
Sublessee  is  not  in  default  under  the  Sublease; 

b.  Following  any  termination  of  the  Lease,  the 
Landlord  shall  assume  all  obligations  of  Tenant  under  the 
Sublease,  except  that  Landlord  shall  not  be  personally  liable 
for  any  breach. 


5.  The  provisions  of  the  Sublease  and 
Non-disturbance  Agreement  shall  solely  determine  the  rights  and 
obligations  of  the  parties  with  respect  to  the  property. 
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c. 


Transfers  By  Rouse 


1.  Rouse  may  transfer  its  interest  in  the  Retail 
Parcels  to  a transferee,  approved  by  the  Landlord,  at  any  time 
after  ten  (10)  years  following  the  Grand  Opening  Date  or  after 
the  Landlord's  cure  date  for  Landlord's  default. 

2.  Rouse  shall  remain  primarily  liable  unless  the 
transferee  assumes  all  obligations  under  the  Sublease. 

D . Non-Disturbance  of  Subtenants 


The  Landlord  shall,  upon  the  request  of  Tenant,  with 
respect  to  any  Space  Sublease  having  a term  of  ten  (10)  years 
or  less  and  a rental  of  Ten  Dollars  ($10.00)  or  more  per  square 
foot  of  Net  Leasable  ARE  or  Retail  Space,  enter  into  agreements 
("Non-Disturbance  Agreements")  with  Subtenants  providing  that 
in  the  event  of  termination  of  the  Lease  or  any  Sublease  be- 
tween Tenant  and  Manager,  the  possession  of  any  such  Subtenants 
shall  not  be  disturbed  so  long  as  the  Subtenant  is  not  in 
default  and  the  Subtenant  agrees  that  upon  termination  it  will 
attorn  to  the  Landlord. 

E . Indemnification 

The  Tenant  will  protect,  indemnify,  defend  and  hold 
Landlord,  and  where  applicable  the  Gardens  Operator,  harmless 
from  and  against  all  liabilities  asserted  against  Landlord  or 
the  Premises  by  reason  of  the  following: 

1.  Any  accident  resulting  in  injury,  death,  loss  or 
damage  to  persons  or  property  occurring  on  or  about  the  Premis- 
es or  any  part  thereof; 

2.  Any  use  or  non-use  of  the  Premises  or  any  part 

thereof; 

3.  Any  failure  on  the  part  of  the  Tenant  to  perform 
or  comply  with  any  of  the  Lease  Terms; 

4.  Performance  of  any  labor  or  services  or  the 
furnishing  of  any  materials  or  other  property  in  respect  of  the 
Premises  or  any  part  thereof; 

5.  Any  negligence  on  the  part  of  the  Tenant  or  the 
Tenant's  representatives;  or 

6.  Any  death  of  or  injury  to  any  natural  person  or 
property  damage  of  any  persons  that  occurs  in  or  on  the  Premis- 
es during  the  Lease  Term. 
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V.  USE  OF  PREMISES;  CHANGE  OF  USE;  SURRENDER  OF  PREMISES 

A.  Tenant's  Management  and  Operating  Covenants 

1.  The  CB-2  Parking  Parcel  shall  be  used  only  for 
short-term  parking  and  operated  as  a first-class  parking 
garage . 


2.  The  Retail  Parcels  shall  be  used  only  for  retail 
uses  and  operated  as  a first-class  retail  complex,  in  a manner 
and  of  a quality  similar  to  certain  specified  Rouse  projects. 

3.  The  CB-1  Open  Space  Parcel  shall  be  used  and 
operated  in  compliance  with  all  of  the  provisions  of  the  REA. 

4.  The  ARE  Parcels  shall  be  used  only  for  ARE  uses. 
The  initial  uses  shall  be  an  ice  rink,  a children's  learning 
garden,  cabaret(s)  and  nightclub(s)  as  described  in  the  Scope 
of  Development  (Attachment  No.  5 to  the  DDA) . 

5.  The  Tenant  intends  that  the  retail  and  ARE  uses 
on  CB-1  and  CB-2  will  be  operated  to  encourage  the  maximum  use 
of  the  facilities. 


B . Prohibited  Uses 

1.  The  following  uses  are  prohibited  on  any  Retail 

Parcel : 

a.  Sexually  explicit  businesses; 

b.  Massage  parlors,  schools  and  professional 

offices; 

c.  Eleemosynary  institutions; 

d.  Wholesale  operations; 

e.  Retail  shops  exceeding  10,000  square  feet; 

and 

f.  Any  other  use  not  generally  considered 
appropriate  for  a first-class  urban  mixed-use  complex. 

2.  The  CB-2  Retail  Parcels  are  prohibited  from  use 
for  office  space  without  the  prior  approval  of  the  Agency. 

3.  The  CB-1  Retail  Parcels  are  prohibited  to  office 
space  use  that  does  not  exceed  twenty  percent  (20%)  of  the 
Parcels'  Net  Leasable  Retail  Space. 
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4.  The  following  uses  are  prohibited  on  any  ARE 
Parcel  unless  expressly  permitted: 

a.  Any  use  prohibited  as  a Retail  use; 

b.  A health  club  on  CB-2; 

c.  Active  recreation  components; 

d.  Health/exercise  facilities; 

e.  Live  animal  displays; 

f.  Boat  rides; 

g.  Outdoor  movies; 

h.  Game  arcades; 

i.  Permanent  amusement  rides; 

j . Service  facilities; 

k.  Curiosity  attractions;  and 

l.  Private  clubs. 

C . Acquisition  of  Property  by  Landlord 

1.  The  Landlord  shall  have  the  right,  at  the  termi- 
nation of  the  Lease,  to: 

a.  Title  to  the  Tenant’s  Personal  Property  if 
Tenant  is  in  default;  or 

b.  Purchase  the  Personal  Property  placed  in  or 
upon  the  Premises  by  Tenant  if  Tenant  is  not  in  default. 

2.  The  Tenant  shall  remove  all  Personal  Property 
within  sixty  (60)  days  of  the  Lease  termination  date  if  the 
Tenant  is  not  in  default  and  the  Landlord  elects  not  to 
purchase . 


3.  The  Tenant  shall  surrender  to  Landlord  the 
Improvements  and  all  other  leased  property  in  good  order, 
condition  and  repair  at  the  termination  of  the  Lease. 

4.  The  Landlord  shall  have  the  right  to  terminate 
all  Space  Subleases  unless  an  agreement  to  the  contrary  exists. 
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D. 


Operating  Provisions 


1.  The  Qualified  Manager (s)  shall  operate  the 
Retail  Parcels  and  the  CB-2  Parking  Parcel  during  the  Term  of 
the  Sublease.  Tenant  may  operate  the  CB-2  Parking  Parcel  if  it 
demonstrates  it  has  the  qualifications  of  a Qualified  Manager. 

2.  The  Tenant  shall  use  its  best  efforts  to  have 
Rouse  or  another  Manager  operate  the  ARE  Parcels. 

3.  The  Tenant  shall  charge  the  ARE  Space  Subtenants 
no  more  than  thirty-five  percent  (35%)  of  the  GMOS  for  the 
Garden  Parcel  or  of  the  costs  related  to  the  Pedestrian  Walk- 
way, and  shall  defer  up  to  fifty  percent  (50%)  of  GMOS  for  a 
Space  Subtenant  under  limited  circumstances. 

4.  The  Tenant  shall  submit  to  Landlord  a leasing 
plan  at  the  end  of  each  Fiscal  Year. 

5.  The  Tenant  shall  operate  or  cause  the  Premises 
to  be  operated  in  accordance  with  the  Site  Plan  (Exhibit  F) , to 
maintain  the  exterior  of  the  Improvements  and  manage  the  Prem- 
ises under  the  name  "Yerba  Buena  Gardens." 

6.  The  temporary  stopping  of  business  by  Tenant  for 
a necessary  purpose  shall  not  be  deemed  a discontinuance  of 
operation  by  Tenant. 

7.  Tenant  shall  comply  with  EIR  Mitigation 

Measures . 

8.  The  Tenant  shall  lawfully  and  quietly  hold, 
occupy  and  enjoy  the  Premises  during  the  Lease  Term. 

9.  A party  whose  performance  of  obligations  is 
subject  to  enforced  delay  due  to  Force  Majeure  shall  not  be 
considered  in  breach  or  in  default  of  such  obligations  during 
the  period  of  the  enforced  delay. 

VI . DEFAULTS 

If  an  Event  of  Default  shall  occur  and  prior  to  cure,  the 
Landlord  may  give  a written  termination  notice  to  Tenant  that 
on  the  date  specified  in  such  notice  the  Lease  shall  terminate. 
An  Event  of  Default  includes:  (a)  failure  to  pay  rent,  (b) 
failure  to  commence  or  complete  construction,  (c)  insolvency, 
bankruptcy,  receivership  or  assignment  for  the  benefit  of 
creditors,  (d)  writ  of  attachment  or  execution  on  Lease,  (e) 
abandonment  or  cessation  of  use,  (f)  a material  default  under  a 
Management  Agreement,  (g)  a failure  to  enter  into  the  CB-3 
Lease  upon  the  conditions  specified,  if  CB-3  is  delayed,  (h)  a 
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prohibited  assignment,  and  (i)  failure  to  perform  any  other 
term  or  condition. 

VII.  REMEDIES 

A.  Current  Remedies 


The  Landlord  shall  have  the  right,  in  addition  to  all 
other  rights  arising  from  an  Event  of  Default,  to  reenter  the 
Premises,  take  possession  and  receive  from  Tenant  all  amounts 
due  under  the  Lease. 

B .  Final  Remedies 


1.  The  Lease  shall  terminate  if  the  Tenant's  right 
to  possession  is  terminated  by  Landlord  because  of  a breach  of 
the  Lease. 


2.  The  Landlord  shall  have  the  right,  at  its  op- 
tion, to  take  over  any  and  all  Space  Subleases  of  the  Premises 
if  the  Tenant  defaults  in  the  performance  of  any  of  the  terms, 
covenants  or  agreements  under  the  Lease. 

3.  The  Tenant's  liabilities  and  obligations  arising 
prior  to  termination  of  the  Lease  shall  survive  such  termina- 
tion, and  the  Landlord's  right  to  equitable  relief  shall  not  be 
lessened. 


4.  The  failure  by  the  Landlord  or  the  Tenant  to  act 
and/or  refuse  to  act  shall  not  constitute  a waiver  of  any 
breach  or  of  any  term. 

5.  The  modification,  termination  or  surrender  of 
the  Lease  or  Premises  by  the  Tenant  shall  be  valid  or  effective 
only  if  agreed  to  in  writing  by  the  Landlord. 

6.  There  shall  be  no  merger  of  the  leasehold  estate 
and  the  fee  estate  except  by  a duly  recorded  written  instrument 
entered  into  between  the  parties. 

C .  Estoppel  Certificates 

1.  The  Tenant  shall  deliver  to  the  Landlord,  upon 
request,  a certified  certificate  that  the  Lease  is  unmodified, 
in  full  force  and  effect,  the  rents  have  been  paid  and  no 
notice  has  been  received  by  Tenant  of  any  default  which  has  not 
been  cured. 

2.  The  Landlord  will  deliver  to  the  Tenant,  upon 
request,  a certified  certificate  that  the  Lease  is  unmodified, 
in  full  force  and  effect,  the  rents  have  been  paid  and  whether 
or  not  there  are  any  existing  defaults  under  the  Lease. 
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D.  Appraisal  and  Arbitration 


1.  The  Landlord  and  the  Tenant  shall  each  have  the 
right  to  appoint  an  appraiser  to  determine  the  Minimum  Rent  and 
Percentage  Rent  for  any  Extended  Term  if  the  parties  cannot 
agree  on  the  amounts. 

2.  All  disputes  shall  be  arbitrated  pursuant  to  the 
Lease  and  conducted  in  accordance  with  the  rules  and  regula- 
tions of  the  American  Arbitration  Association. 

E .  End  of  Lease  Term  and  Subordination 


1.  The  Tenant  shall  surrender  the  Premises  of  the 
Landlord  in  first-class  order  and  condition  upon  the  expiration 
or  termination  of  the  Lease. 

2.  The  Lease  shall  be  subordinate  to  the  REA  and 
any  amendments  to  the  REA  with  respect  to  the  property  encum- 
bered by  the  REA. 

3.  The  specific  remedies  to  which  the  parties  may 
resort  are  cumulative  and  nonexclusive  of  any  other  remedies 
which  are  lawfully  available. 

F .  Notices 


1.  The  parties  shall  deliver  any  notices,  demands, 
consents  and/or  requests  in  writing. 

2.  The  parties  shall  include  in  every  notice: 

a.  The  applicable  Lease  Section  and  any  re- 
quired action  or  response; 

b.  The  period  of  time  for  response;  and 

c.  Whether  failure  to  object  to  the  notice 
will  be  deemed  an  approval  of  or  consent  to  the  subject  matter 
of  the  notice. 

3.  All  performance  (including  cure)  dates  expire  at 
5:00  p.m.  on  such  date. 

4.  A performance  date  which  falls  on  a weekend. 
Agency  holiday  or  Jewish  religious  holiday  observed  by  any 
partner  of  Tenant  is  extended  to  the  next  working  day  or  day  of 
non-observance . 

5.  The  invalidity  or  unenforceability  of  any  provi- 
sion of  the  Lease  shall  not  affect  any  other  provision  of  the 
Lease . 
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6.  The  Lease  covenants  and  agreements  shall  run 
with  the  land  and  shall  bind  the  Landlord,  Tenant  and  their 
respective  successors  and  assigns. 

G.  Limited  Recourse 


1.  Landlord's  sole  remedy  for  an  Event  of  Default 
shall  be  to  terminate  this  Lease  except: 

a.  Prior  to  the  completion  of  construction  of 
Tenant's  Improvements,  Landlord  may  seek  specific  performance 
and  recover  damages  for  any  breach ,- 

b.  Prior  to  the  completion  of  construction  of 
Tenant's  Improvements,  Landlord  may  recover  the  following  from 
general  partners  of  Tenant:  (i)  any  Impositions  not  paid  by 
Tenant;  (ii)  if  Landlord  pays  any  insurance  premium  which 
Tenant  failed  to  pay,  the  amount  of  such  premium  paid;  (iii)  if 
Tenant  fails  to  apply  any  insurance  or  condemnation  proceeds  as 
required  by  this  Lease,  an  amount  equal  to  such  proceeds  misap- 
plied; (iv)  if  Tenant  fails  to  raze  Improvements  after  an  event 
of  damage  or  destruction  hereof,  the  cost  of  such  razing;  (v) 
any  damages  suffered  by  Landlord  as  the  result  of  the  breach  by 
Tenant  of  the  covenants  pertaining  to  easements  under  the  Hotel 
Lease;  and  (vi)  any  expenses  in  enforcing  the  limited  recourse 
provisions,  including,  but  not  limited  to,  reasonable  attor- 
neys' fees; 


c.  Subsequent  to  the  completion  of  construc- 
tion of  Tenant's  Improvements,  Landlord  may  recover  the  follow- 
ing: (i)  any  Impositions  not  paid  by  Tenant;  (ii)  if  Landlord 
pays  any  insurance  premiums  which  Tenant  failed  to  pay,  the 
amount  of  such  premium  paid;  (iii)  if  Tenant  fails  to  apply  any 
insurance  or  condemnation  proceeds  as  required  by  this  Lease, 
an  amount  equal  to  such  proceeds  misapplied;  (iv)  if  Tenant 
fails  to  raze  Improvements  after  an  event  of  damage  or  destruc- 
tion, the  cost  of  such  razing;  (v)  any  damages  suffered  by 
Landlord  as  the  result  of  the  breach  by  Tenant  of  the  covenants 
pertaining  to  easements  under  the  Hotel  Lease;  (vi)  any  expens- 
es in  enforcing  the  limited  recourse  provisions,  including,  but 
not  limited  to,  reasonable  attorneys'  fees;  (vii)  the  portion 
of  any  amounts  paid  to  Tenant  by  any  Manager  for  the  period 
ending  on  the  date  of  termination  of  this  Lease  which  Tenant  is 
required  to  pay  Landlord  as  rent  hereunder;  and  (viii)  any 
amount  owing  by  Tenant  to  Landlord  resulting  from  arbitration 
of  Tenant's  self-help  rights  to  Gardens  maintenance. 

2.  The  Tenant  shall  have  no  recourse  with  respect 
to  any  obligation  of  the  Landlord  under  the  Lease,  except  to 
the  extent  of  the  value  of  the  Premises. 
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3.  The  Landlord's  liability  shall  be  limited  to 
only  those  obligations  that  the  Landlord  was  required  to 
perform  during  the  Term  of  the  Lease  to  which  the  Landlord  was 
a party  to  the  Lease. 


H. 


Tenant  to  Furnish  and  Equip 


1.  The  Tenant  shall  cause  or  use  its  best  efforts 
to  cause  the  Improvements  to  be  furnished  and  equipped  with  all 
the  necessary  furnishings  for  operation  of  the  Premises. 

2.  The  Lease  shall  not  be  construed  as  creating  a 
partnership  or  joint  venture  between  Landlord  and  Tenant,  or 
cause  the  Landlord  to  be  responsible  for  the  debts  or  obliga- 
tions of  the  Tenant. 

VIII.  MORTGAGE  OF  LEASEHOLD 

A.  Leasehold  Mortgage 

1.  The  Tenant  may  assign  or  encumber  the  estate  by 
way  of  leasehold  mortgages,  but  shall  remain  liable  for  perfor- 
mance of  all  terms,  covenants  and  conditions. 

2.  The  holder  of  any  Mortgage  shall  not  have  any 
greater  rights  than  those  granted  to  the  Tenant. 

3.  The  Tenant  shall  notify  the  Landlord  promptly  of 
any  other  lien  or  encumbrance  which  has  been  created  on  or 
attached  to  the  Premises  or  the  leasehold  estate. 

4.  A Mortgage  shall,  prior  to  completion  of  con- 
struction of  the  Initial  Improvements,  be  made  only  for  the 
purposes  of: 


financing; 


take-out  loans; 


Short-term,  interim  or  construction 
Long-term  or  permanent  refinancing  of  the 


c.  Interim  long-term  or  take-out  financing  of 
the  completed  development;  and 

d.  Securing  the  rights  of  any  guarantor 
against  Tenant  under  any  reimbursement  agreement  relating  to  a 
guarantee  of  the  Disposition  Agreement  or  the  Lease. 

5.  The  amount  of  any  loan  secured  by  a Mortgage 
shall  not  exceed  eighty  percent  (80%)  of  Development  Costs 
which  may  be  all  of  Phase  2 if  financed  together. 
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6.  The  Mortgage  shall  cover  no  interest  in  any  real 
property  other  than  Tenant's  interest  in  the  Premises,  except 
that  Tenant  may  encumber  all  of  Phase  2 as  a unit. 

7.  The  Mortgage  shall  contain  provisions  for  dispo- 
sition and  application  of  insurance  and  condemnation  proceeds 
as  provided  for  in  the  Lease. 

8.  The  Mortgagee  shall  be  a Bona  Fide  Institutional 
Lender  or  any  other  approved  lender. 

B . Rights  Subject  to  Lease 

1.  The  rights  of  the  Mortgagee  shall  be  subject  to 
all  of  the  covenants,  conditions  and  restrictions  of  the  Lease, 
and  to  all  rights  of  the  Landlord. 

2.  The  rights  of  the  Mortgagee  shall  not  be  binding 
until  the  name  and  address  of  the  Mortgagee  is  delivered  to  the 
Landlord. 


3.  The  Landlord  shall  have  the  right  to  purchase 
the  interest  of  any  holder  of  a Mortgage  of  Tenant's  leasehold 
that  is  acquired  by  foreclosure,  assignment  or  termination. 

C . Mortgagee  Protection. 

The  Lease  contains  standard  provisions  protecting  the 
Mortgagee,  including  the  right  of  the  Mortgagee  to  obtain  a new 
Lease  on  early  termination  of  the  Lease. 

IX.  SPECIFIC  PROVISIONS 

A.  Nondiscrimination 


The  Tenant  shall  refrain  from  discrimination  with 
regard  to  the  sublease,  use,  occupancy,  tenure  or  enjoyment  of 
the  Premises. 

B . Attorneys'  Fees 

The  prevailing  party  in  any  court  or  arbitration  proceed- 
ing shall  receive  from  the  non-prevailing  party  the  Court  or 
arbitration  costs  plus  reasonable  attorneys'  fees. 

X.  EASEMENTS;  OPERATION  AND  MAINTENANCE 

A.  CB-2  Real  Property  Covenants 

1.  The  Landlord  shall  not  unreasonably  interfere 
with  the  rights  of  pedestrian  access  during  the  Term  of  the 
Lease . 
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2.  The  Landlord  shall  have  the  right  to: 

a.  Grant  and  enforce  nonexclusive  rights  of 
pedestrian  access  in  the  Gardens  Parcel  to  others; 

b.  Designate  over  which  parts  of  the  Gardens 
Parcel  shall  be  used  for  pedestrian  access; 

c.  Eject  from  the  Gardens  Parcel  any  unautho- 
rized person;  and 

d.  Close  off  the  Gardens  Parcel  for  a reason- 
able period  of  time  as  may  be  legally  necessary  to  prevent 
acquisition  of  prescriptive  rights . 

3.  The  Landlord  shall  not  unreasonably  interfere 
with  the  Tenant's  right  to  operate,  maintain  or  remove  the 
Separate  Utility  Facilities  and  Common  Utility  Facilities  on 
the  Gardens  Parcel. 

4.  The  Landlord  shall  have  the  right  to  approve  the 
location  of  all  utility  facilities. 

5.  The  Landlord  shall  have  the  right  to  reasonably 
require  the  Tenant  to  relocate  the  utility  facilities  at  Ten- 
ant's sole  cost  and  expense. 

6.  The  Landlord  shall  have  the  right,  in  case  of  an 
emergency,  to  repair  or  replace  the  Separate  Utility  Facilities 
and  charge  the  Tenant  for  the  costs. 

B . CB-2  Real  Property  Easements 

1.  The  Landlord  shall  have  an  easement  for  the 
right  of  pedestrian  access  of  Occupants  and  Permittees  over  the 
Common  Area  of  the  Premises  leased  to  Tenant  and  the  right  of 
access  to  the  CB-2  Parking  Parcel. 

2.  The  Tenant  shall  have  the  right  to  eject  any 
unauthorized  person  from  the  ARE/Retail  Parcels. 

3.  The  Tenant  shall  have  the  right  to  close  off 
areas  for  a reasonable  period  of  time  as  may  be  legally  neces- 
sary to  prevent  acquisition  of  prescriptive  rights. 

4.  The  Tenant  shall  have  an  easement  for  the  right 
of  vehicular  access  to  the  CB-2  Parking  Parcel  over  the  Cultur- 
al Parcel  and/or  Gardens  Parcel. 

5.  The  Tenant  shall  have  the  right,  in  case  of  an 
emergency,  to  repair  or  replace  any  Separate  Facility  in  the 
Gardens  Parcel  and  charge  the  Landlord  for  the  costs. 
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6.  The  Landlord  shall  have  an  easement  in  the  CB-2 
Parking  Parcel  and  ARE  Parcels  for  the  right  of  support  and 
right  of  use. 

7.  The  Landlord  and  Tenant  shall  leave  in  place  any 
party  walls  and  foundations  that  remain  after  removal  of  or 
destruction  to  the  Improvements  that  occurs  at  a time  when 
there  is  no  requirement  to  restore. 

8.  The  Landlord  shall  have  the  right  to  use  the 
truck  docking  facilities  for  access  to  and  from  the  Premises. 

C.  Subsequent  Construction 

1.  Any  Subsequent  Construction,  other  than  the 
permissible  demolition,  razing  or  reconstruction  upon  Restora- 
tion shall  require  the  approval  of  the  Landlord  unless  it  is  in 
accordance  with  previously  approved  Construction  Documents  or 
involves  replacement  with  the  same  or  equal  materials. 

2.  The  failure  by  the  Landlord  to  either  approve  or 
disapprove  Construction  Documents  within  the  specified  times 
shall  be  deemed  a written  approval. 

3.  The  Tenant  shall  have  the  right  to  resubmit 
revised  Construction  Documents  to  the  Landlord. 


4.  The  Tenant  shall  begin  and  complete  all  Subse- 
quent Construction  within  the  specified  times  subject  to  Force 
Majeure  and  subsequent  revisions  as  mutually  agreed  upon. 

5.  The  Tenant  shall  submit  to  the  Landlord  written 
progress  reports  during  periods  of  construction. 


6. 

so  as  not  to: 


All  Subsequent  Construction  shall  be  performed 
a.  Cause  any  material  increase  in  construction 


costs ; 

b.  Unreasonably  interfere  with  any  other 
construction;  or 

c.  Unreasonably  interfere  with  the  operation 
and  rights  of  the  other  party. 

7.  The  party  carrying  on  Subsequent  Construction 
shall  erect  construction  barricades  until  the  construction  is 
substantially  completed. 


8.  The  parties  shall  have  a temporary  license  to 
use  parts  of  the  Common  Area  or  the  Gardens  for  Subsequent 
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Construction  and  maintaining  or  repairing  Improvements.  The 
licensed  party  must  restore  the  property  upon  the  occurrence  of 
damage  resulting  from  its  Work. 

9.  The  party  initiating  or  responsible  for  the  Work 

shall: 


a.  Take  all  safety  measures  necessary  to 
protect  the  other  party  and  the  public  from  injury  or  damage; 
and 


b.  Indemnify  and  hold  harmless  all  others  from 
all  liabilities  arising  from  death,  accident,  injury,  loss  or 
damage  to  any  person  or  the  property  of  any  person. 

D . Damage  or  Destruction  to  the  Improvements 

1.  The  Tenant  shall,  upon  damage  to  or  destruction 
of  any  Improvements,  restore,  rebuild  or  replace  the  Improve- 
ments, or  if  in  the  event  of  major  damage  or  destruction  and 
less  than  ten  (10)  years  is  remaining  on  the  Lease,  the  Tenant 
shall  either  restore  or  raze  all  buildings  on  the  Premises. 

2.  The  Lease  shall  terminate,  if  the  Tenant  elects 
not  to  restore  the  Premises,  upon  the  Tenant's  compliance  with 
the  razing  obligations. 

3.  The  Tenant  shall  receive  all  insurance  proceeds 
covering  the  Tenant's  Personal  Property  if  the  Tenant  is  not 
obligated  to  restore  and  there  is  no  Event  of  Default. 

4.  The  Landlord  shall  receive  the  insurance  pro- 
ceeds covering  the  Tenant's  Personal  Property  if  the  Tenant  is 
obligated  to  restore  and  fails  to  do  so  or  if  there  is  an  Event 
of  Default. 

5.  The  Landlord  shall  restore  any  Improvements  on 
any  Cultural  Parcel  and  the  Gardens  to  the  extent  of  insurance 
proceeds  actually  received  by  Landlord,  provided  that  Tenant  is 
not  in  default  and  Landlord  may  restore  the  Improvements  on  the 
Cultural  Parcels  for  converted  uses. 

6.  The  Party  owning  any  Improvement  in  the  CB-2 
Real  Property  which  contains  a Common  Building  Component  shall 
maintain  the  Common  Building  Component. 

7.  The  party  owning  any  benefited  Improvement  which 
utilizes  any  Common  Building  Component  contained  in  an  Improve- 
ment shall  not  place  upon  the  Common  Building  Component  any 
burden  in  excess  of  the  Common  Building  Component's  capacity. 
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8.  The  Party  by  whom  or  on  whose  behalf  Work  is 
being  done  shall  provide  temporary  facilities  to: 

a.  Perform  the  function  performed  by  the 
Common  Building  Component  if  the  function  is  interrupted;  or 

b.  Increase  the  capacity  of  or  supplement  the 
Common  Building  Component  so  that  the  benefited  Improvement 
shall  not  create  a burden  in  excess  of  the  Common  Building 
Component' s capacity. 

E . Operation  and  Maintenance 

1.  The  Tenant  shall  operate,  maintain  and  repair 

all  of  the  Common  Area  located  on  the  CB-2  Real  Property  in 

good  order,  condition  and  repair  upon  substantial  completion  to 
the  Common  Area . 

2.  The  Landlord  shall  operate,  maintain  and  repair 

all  of  the  Gardens  Parcel  in  good  order,  condition  and  repair 

upon  substantial  completion  of  the  Initial  Improvements  on  the 
Gardens  Parcel.  Twenty  percent  (20%)  of  the  cost  and  expense 
incurred  by  the  Landlord  shall  be  allocated,  charged  and  col- 
lected from  the  Tenants  and  Owners. 

3.  The  Landlord  shall  have  the  right  to  license  or 
otherwise  the  use  of  the  Gardens  Parcel  for  temporary,  limited 
retail  purposes  and  Promotional  Events  and  to  make  an  appropri- 
ate charge  for  the  use. 

4.  The  Landlord  shall  indemnify  and  hold  the  Tenant 
and  its  Parcels  harmless  from  all  liens  and  costs  arising  out 
of  any  activity(s)  performed  by  Landlord. 

F.  Payment  of  Allocable  Share 

1.  The  Tenant  shall  pay: 

a.  The  Common  Area  Maintenance  Costs  on  the 
Common  Area  demised  to  Tenant;  and 

b.  Twenty  percent  (20%)  of  the  GMOS . 

2.  The  Landlord  shall  pay  eighty  percent  (80%)  of 
the  GMOS  by  payments  from  the  Separate  Account. 

3.  The  Gardens  Budget  shall  be  prepared  by  the 
Gardens  Operator  annually  within  ninety  (90)  days  of  the  com- 
mencement of  each  Fiscal  Year. 
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G. 


Gardens  Operator 


1.  The  Gardens  Operator  shall  be  appointed  by  the 
Landlord  to  operate  the  Gardens  Parcel. 

2.  The  Landlord  shall  have  the  right  to  remove  and 
replace  the  Gardens  Operator  upon  sixty  (60)  days  notice  to 
Tenant. 


3.  The  Tenant  shall  have  the  right  to  require  the 
Landlord  to  remove  the  Operator  upon  sixty  (60)  days  notice  if 
the  Operator  fails  to  perform  its  obligations. 

H.  Use  of  Common  Area  and  Gardens 


1.  The  parties  mutually  agree  that  the  Common  Area 
and  Gardens  Parcel  shall  be  used  only  for  the  following 
purposes : 


Canopies ; 


a.  Ingress  and  Egress; 

b.  Utilities; 

c.  Pedestrian  Traffic; 

d.  Comfort  and  Convenience  Facilities; 

e.  Signs; 

f.  Construction; 

g.  Service  Vehicles; 

h.  Doors  and  Exits; 

i.  Foundations,  Footings,  Overhangs  and 

j.  Encroachments; 

k.  Fire  and  Service  Corridors; 

l.  The  Gardens; 

m . ARE ; 

n.  Cultural;  and 

o.  Promotion  and  Marketing. 
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2.  The  ARE,  Cultural,  or  Promotion  and  Marketing 
use  of  the  Gardens  Parcel  shall  not  be  undertaken  without  the 
written  consent  of  the  Landlord. 

I .  Additional  Covenants 


1.  The  Tenant  shall  not  discriminate  against  or 
segregate  any  persons  or  groups  of  persons  in  the  sale,  lease, 
rental,  sublease,  transfer,  use,  occupancy  or  enjoyment  of  the 
CB-2  Real  Property  or  Improvements. 

2.  The  advertising  for  sale  and/or  rental  of  the 
CB-2  Real  Property  shall  include  the  Legend,  "An  Open  Occupancy 
Building. " 


3.  The  Tenant  shall  periodically  establish  reason- 
able rules  and  regulations  governing  the  use  and  operation  of 
the  Premises. 

4.  There  shall  be  no  selling  activities  conducted 
outside  of  the  physical  limits  of  the  Improvements  other  than 
outdoor  selling  in  connection  with  Promotional  Events. 

5.  No  fence,  structure  or  other  obstruction  of  any 
kind  shall  be  placed,  permitted  or  maintained  upon  the  Common 
Area  without  the  prior  written  consent  of  the  Landlord. 

J.  Insurance  and  Indemnification 

1.  The  Landlord  and  the  Tenant  shall  carry  or  cause 
to  be  carried  insurance  policies  covering  the  property  after 
the  earlier  of  the  completion  of  the  Initial  Improvements  or 
the  issuance  of  any  certificate  of  occupancy  for  the  CB-2  Real 
Property.  Earthquake  coverage  is  limited  to  that  reasonably 
available  from  recognized  carriers. 

2.  The  Landlord  and/or  the  Operator  shall  indemni- 
fy, defend  and  hold  harmless  the  Tenant  against  all  claims 
arising  from  the  death,  accident,  injury  or  damage  to  any 
person  or  property  of  any  persons  that  occurs  in  or  on  the 
Cultural  Parcels  or  the  Gardens  Parcel. 

3.  The  parties  shall,  on  the  request  of  another 
party,  promptly  furnish  the  requesting  party  a certificate 
evidencing  compliance  with  the  insurance  coverage  requirements. 

4.  The  parties  and  any  Occupant  of  any  Improvements 
on  the  CB-2  Real  Property  waive  the  right  of  recovery  and 
causes  of  action,  and  release  the  other  parties  from  all  losses 
and  damages  to  their  respective  property  on  the  CB-2  Real 
Property  which  are  of  the  type  covered  by  insurance  to  the 
extent  of  reimbursement  by  an  insurer. 
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K. 


Restoration  upon  Condemnation  of  the  Gardens 
Parcel 


1.  The  Landlord  shall  cause  the  Gardens  Operator 
upon  Condemnation  of  the  Gardens  Parcel  to  promptly  rebuild, 
replace  and  repair  the  Improvements  to  the  extent  of  the  award 
actually  received,  and  the  Tenant  shall  restore  the  Improve- 
ments on  the  Premises. 

2.  The  Tenant  and  the  Gardens  Operator  waive  in 
favor  of  Landlord  any  value  of  a condemnation  award  attribut- 
able to  any  negative  easements  or  covenants  resulting  from  a 
condemnation  of  any  Parcel  in  which  an  interest  is  held. 

L.  Taxes  and  Impositions 

1.  The  Gardens  Operator  shall  pay  all  Impositions 
levied  on  the  Gardens  Parcel  and  Improvements. 

2.  The  Landlord  may,  or  cause  the  Gardens  Operator 
to,  contest  the  validity,  applicability  and/or  the  amount  of 
any  Imposition. 

3.  The  Tenant  shall  pay  any  imposition  of  a posses- 
sory interest  tax  on  the  Gardens  Parcel  that  arises  from  the 
grant  of  easements  to  the  Tenant. 

M.  Limitations  on  Obligations  and  Self-Help  Rights 

1.  The  Landlord's  liability  for  operation  or  main- 
tenance of  the  Gardens  Parcel  shall  be  limited  to  its  obliga- 
tions to  appoint  a Qualified  Operator  and  appropriate  use  of 
the  Separate  Account  funds. 

2.  The  Landlord  shall  have  no  obligation  to  restore 
the  Gardens  Parcel  or  the  Cultural  Parcels  beyond  the  amount  of 
insurance  proceeds  received. 

3.  The  Tenant  may,  after  adequate  notice  to  Land- 
lord to  cure  any  failure  of  an  obligation,  enter  the  Gardens 
Parcel  and  correct  the  condition. 

4.  The  Landlord  shall  have  no  liability  or  obliga- 
tion for  any  claim  arising  from  any  design  defect  or  faulty 
construction. 

5.  The  Landlord  shall  have  the  right  to  construct 
additional  Improvements  containing  Cultural  Space  on  the  Gar- 
dens Parcel. 
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6.  The  Landlord  shall  have  the  right  to  make  modi- 
fications to  the  Gardens  Parcel  excluding  the  construction  of 
buildings . 


7.  The  Landlord  shall  have  the  right  to  change 
cultural  uses  in  the  Cultural  Parcels: 

a.  By  converting  non-profit  cultural  uses  to 
similar  uses  for  profit; 

b.  To  other  non-profit  or  community  uses  which 
are  compatible  with  other  uses  on  the  CB-2  Real  Property; 

c.  To  non-retail  commercial;  and 

d.  To  retail  commercial. 

N.  Activation  of  Gardens 

1.  Landlord  and  Tenant  contemplate  approval  of  an 
Activation  Program  for  the  Gardens  governing  activities  to  be 
conducted  in  the  Gardens  for  two  (2)  years  after  the  Grand 
Opening  Date  of  the  Retail  Parcels  on  CB-2,  with  specific 
activities  approved  by  Landlord. 

2.  Tenant  may  spend,  and  defer  from  its  fine  arts 
program,  up  to  $2,000,000  for  the  Activation  Program.  Landlord 
and  Tenant  shall  share  equally  in  the  replenishment  of  the  fine 
arts  fund. 

O . Guaranty 

0 & Y Equity  Corp.  will  guaranty  the  construction 

obligations  of  the  Tenant  to  the  extent  provided  in  the 
Guaranty. 


--End  of  Summary— 


4777.77 
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SUMMARY  OF  THE 


Note: 


CONSTRUCTION,  OPERATION  AND 
RECIPROCAL  EASEMENT  AGREEMENT 
YERBA  BUENA  GARDENS 


The  following  summary  has  been  prepared  as 
an  informational  document.  The  document  summa- 
rized is  just  one  of  many  documents  involved  in 
the  transaction  negotiated  between  the  Redevel- 
opment Agency  and  the  Developer  for  the  Yerba 
Buena  Gardens  development.  The  summary  is  not 
all-inclusive  and  has  no  legal  effect  and  is  not 
intended  to  substitute  for  a thorough  review  of 
all  of  the  documents  themselves  as  to  the  legal 
meaning  and  effect  of  the  transaction. 


SUMMARY  OF  THE  CONSTRUCTION,  OPERATION 
AND  RECIPROCAL  EASEMENT  AGREEMENT  ("REA") 
YERBA  BUENA  GARDENS 


Note : This  Agreement  will  be  executed  and  delivered 

pursuant  to  the  Disposition  and  Development 
Agreement  (the  "DDA" ) and  will  become  effective 
at  the  time  set  forth  therein.  It  therefore 
refers  to  certain  conditions,  circumstances  and 
actions  which  will  have  occurred  prior  thereto 
pursuant  to  the  DDA. 

I.  SUBJECT  OF  AGREEMENT 
A.  Parties 


1.  Agency:  Redevelopment  Agency  of  the  City  and 
County  of  San  Francisco  ( "SFRA" ) . 

2.  Developer:  YBG  Associates  (the  California 
Limited  Partnership  of  Olympia  & York  California  Equities  Corp. 
and  Marriott  Corporation)  ( "OYM" ) . 

B . Purpose 

1.  To  effectuate  the  development  of  the  CB-1  Real 
Property  as  a multi-level  complex  of  office,  hotel,  retail, 
parking,  plaza  and  open  space  uses. 

2.  To  provide  for  the  maintenance,  security,  use 
and  operation  of  all  of  the  Common  Area  and  the  buildings  and 
other  Improvements  to  be  situated  in  the  CB-1  Real  Property. 

3.  To  provide  for  certain  rights,  privileges  and 
easements,  and  to  impose  certain  restrictions  and  covenants  on 
the  CB-1  Real  Property. 

[NOTE:  The  residential  units  are  not  a part  of  the 
CB-1  Real  Property  and  shall  not  be  subject  to  the 
provisions  of  the  REA,  but  are  subject  to  a separate 
reciprocal  easement  agreement] 

I I . LEASES  AND  GRANT  DEEDS 

A . Inconsistencies  with  other  Documents 


1.  The  terms  and  provisions  of  the  DDA  shall  pre- 
vail over  any  terms  and  provisions  of  the  REA. 

2.  The  terms  and  provisions  of  the  REA  are  superior 
and  prior  to  any  Lease  and  other  agreements  creating  a Parcel 
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in  the  CB-1  Real  Property  unless  a greater  obligation  is  im- 
posed by  another  agreement  which  the  Party  shall  be  bound. 

B . Termination  of  Lease 


The  termination  of  any  Lease  of  any  Parcel  shall 
require  the  Owner  of  such  Parcel  to  perform  the  covenants  and 
obligations  under  the  Lease  until  a new  Lease  is  entered  into. 

C.  Scope 


The  REA  shall  govern  and  be  binding  upon  all  Parcels 
within  the  CB-1  Real  Property  and  all  persons  associated  with 
any  portion  of  the  Parcels  unless  and  until  all  parties  execute 
a declaration  of  termination. 

III.  EASEMENTS 

[NOTE:  SFRA,  where  applicable,  is  also  a grantor  and 

grantee  of  easements.] 

A.  Easements  for  Access  to  Common  and  other  Areas 

1.  The  parties  grant  to  each  other  easements  in  the 
Common  Area  and  in  other  areas  for  the  purpose  of  use  for: 

a.  Ingress  and  egress; 

b.  The  passage  of  vehicles; 

c.  The  passage  and  accommodation  of 

pedestrians; 

d.  Loading  and  unloading  trucks  and  related 

truck  and  service  elevators;  and 

e.  The  installation,  use,  maintenance,  repair 

and  replacement  of  emergency  corridors  and  stairwells  which  are 
required  by  building  codes. 

2.  The  enjoyment  of  the  easements  shall  commence  on 
the  date  the  REA  is  recorded. 

3.  The  parties  reserve  the  right  to  reject  any 
unauthorized  person  from  the  Common  Area  or  areas  designated 
for  use  by  others  and  close  off  any  Common  Area  or  areas  desig- 
nated for  use  by  others  for  a reasonable  period  of  time. 

B . Easements  for  Utility  Facilities 

1.  The  parties  grant  to  each  other  easements  for 
the  installation,  use,  operation,  maintenance,  repair. 
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replacement,  relocation  and  removal  of  Separate  Utility  Facili- 
ties and  the  Common  Utility  Facilities. 

2.  The  Separate  Utility  Facilities'  location  shall 
be  subject  to  approval  of  the  Party  in  whose  Parcel  the  facili- 
ty is  to  be  constructed,  and  underground  where  feasible. 

3.  The  Common  Utility  Facilities'  location  shall  be 
determined  by  the  Operator  and  the  Party  to  be  affected  by  the 
location. 


4.  The  Party  for  which  the  Separate  Facility  is 

built  shall  be  responsible  for  all  costs  at  all  times. 

5.  The  Party  whose  Parcel  houses  the  Separate 

Utility  Facility  shall  have  the  right  to  use  of  the  facility 
but  shall  pay  all  associated  costs. 

6.  The  Party  whose  Parcel  houses  the  Separate 

Utility  Facility  shall  have  the  right  to  relocate  the  facility 
provided  that: 

a.  Thirty  (30)  days  notice  is  given  to  the 
easement  holder; 

b.  No  permanent  interference  with  the  easement 
holder's  utility  services  occurs; 

. c.  The  usefulness  or  function  of  the  utility 

facilities  is  not  reduced;  and 

d.  All  costs  shall  be  the  sole  responsibility 
of  the  Parcel  owner. 

7.  The  Common  Utility  Facilities,  built  on  any 

Common  Area,  are  included  within  the  definition  of  Improvements 
for  the  Common  Area. 

C . Construction  and  Support  Easements 

1.  The  parties  grant  to  each  other  easements  for: 

a.  The  installation,  use,  maintenance,  repair, 
replacement  and  removal  of  common  construction  Improvements; 

b.  The  attachment  and  support  of  building 
Improvements  constructed  on  the  Grantee's  Parcel  to  and  on 
building  Improvements  of  the  Grantor; 

c.  The  installation,  use,  maintenance,  repair, 
and  replacement  of  underground  footings  that  do  not  extend  more 
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than  five  (5)  feet  below  grade  or  two  (2)  feet  on  or  above  the 
surface  horizontally  into  the  Parcel  of  another  Party; 

d.  The  right  of  support  and  uses  in  support  of 
and  to  maintain  on  the  Grantor's  Parcel  the  columns,  supports 
and  foundations  required  for  the  support  of  the  Grantee's 
Improvements  on  its  Parcel; 

e.  The  installation,  use,  maintenance,  repair, 
and  replacement  of  any  encroachments  upon  the  Parcel  of  the 
Grantor  provided  such  encroachments  do  not  encroach  more  than 
five  (5)  feet  below  the  surface  or  two  (2)  feet  on  or  above  the 
surface  horizontally  into  the  Parcel  and  are  attached  to  build- 
ings constructed  by  the  Grantee;  and 

f.  The  right  to  use  the  upper  slab  surface  of 
the  Improvements  on  the  Lower  Parcel  when  such  Improvements  are 
built  over  the  Improvements  on  another  Parcel. 

2.  The  location  of  all  easements,  unless  specified, 
shall  be  subject  to  the  approval  of  the  Grantor. 

3.  The  Grantee  shall  pay  the  Grantor  the  additional 
cost  of  any  needed  construction  by  the  Grantor  which  arises 
from  the  Grantee's  construction  of  Improvements. 

4.  The  exercise  of  easements  must  not  result  in 
damage,  injury,  interference  or  interruption  to  the  Improve- 
ments of  the  other  Party. 

5.  The  easements  shall  be  perpetual,  except  as 
otherwise  provided  upon  termination  of  the  REA. 

6.  The  parties  shall  leave  in  place,  if  removal  or 
destruction  of  the  Improvements  occurs,  any  foundations,  party 
walls  or  other  similar  structures  supporting  the  Improvements 
("Supporting  Structures")  not  destroyed  if  immediately  before 
such  removal  or  destruction  the  structures  were  jointly  shared. 

7.  The  insurance  proceeds  received  by  a Party  for 
damage  or  destruction  shall  be  used  for  restoration  of  the 
Supporting  Structures. 

D . Parking  and  Servicing;  Bridges;  Light  and  Air 

Easements 


1.  The  Parties,  excluding  the  Hotel  Parcel  Tenant, 
grant  to  the  Hotel  Parcel  Tenant  an  exclusive  easement  for 
parking  on  a portion  of  the  Retail  and  Office  Building  Parcel. 
The  Hotel  Parcel  Tenant  grants  to  the  Office  Building  Parcel 
owner  an  exclusive  easement  for  parking  on  a portion  of  the 
Hotel  Parcel. 
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2.  SFRA  covenants  not  to  interfere  with  pedestrian 
access  over  the  Bridge  from  CB-1  to  CB-2. 

3.  The  Parties,  excluding  the  Office  Building 
Parcel  Owner,  grant  to  the  Office  Building  Owner  a nonexclusive 
easement  for  light  and  air  over  that  portion  of  the  Retail 
Parcels  immediately  adjacent  to  and  along  the  most  westerly 
line  of  the  Office  Building  Parcel  to  its  northerly  line. 

E . General  Provisions  for  Easements 


1.  The  location  of  an  easement  shall  be  determined 
by  the  Grantor  and  evidenced  by  a recorded  instrument,  and  any 
change  subsequent  to  approval  shall  be  evidenced  by  a recorded 
instrument. 

2.  Any  easement  may  be  abandoned  and  terminated  if 
the  use  shall  have  ceased  for  a period  of  two  (2)  years  after 
the  Improvements  relating  to  the  use  of  the  easement  (s)  have 
been  completed. 

3.  The  termination  of  the  REA  shall  not  terminate 
any  easement  provided  that  the  easement  has  been  exercised  or 
used  for  the  benefit  of  the  Fee  Parcel  and  the  Improvements  on 
the  Fee  Parcel  remain  in  existence. 

4.  The  easements  granted  for  benefit  of  the  Office 
Building  Parcel  for  parking  shall  terminate  with  termination  of 
the  REA  under  certain  conditions  if  direct  access  to  and  from 
the  Office  Building  Parking  Area  via  Stevenson  Street  is  con- 
tinuously provided  at  no  cost  or  expense. 

5.  The  easements  and/or  covenants  shall  not  be 
extinguished  by  merger  of  the  ownership  or  leasehold  interest 
in  one  Party. 

F.  Office  Building  Parcel  Easements  and  Joint 

Management  Areas 

1.  The  Retail  Shells  in  the  Office  Building  Parcel 
shall  be  constructed  by  the  owner  of  the  Parcel  as  part  of  the 
Initial  Improvements  pursuant  to  the  DDA. 

2.  The  owner  of  the  Office  Building  Parcel  grants 
to  the  Retail  Tenant  easements  and  rights  upon  and  within  the 
Office  Structure  as  follows: 

a.  A nonexclusive  easement  for  horizontal  and 
vertical  support  of  the  Parcels  through  the  Structural  Compo- 
nents of  the  Office  Building,  including  an  easement  to 
strengthen  or  reconstruct  the  Structural  Components  at  the  sole 
expense  of  the  Retail  Tenant; 
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b.  A nonexclusive  right  of  access  to  the 
Office  Building  Retail  Parcels  across  all  portions  of  the 
Premises  located  outside  the  Office  Building  which  are  not 
Common  Areas; 


c.  A nonexclusive  easement  through  the  Premis- 
es for  performance  of  operation,  maintenance,  repair  and  secu- 
rity of  the  Joint  Management  Areas  if  the  Office  Building 
Parcel  Owner  fails  to  perform  such  functions; 

d.  A nonexclusive  easement  to  use  and  obtain 
benefits  of  the  Office  Building's  life  safety,  mechanical, 
electrical,  security  and  utility  systems  not  otherwise  included 
within  Common  Utility  Facilities; 

e.  A nonexclusive  easement  for  installation 
and  reasonable  relocation  of  all  necessary  public  utilities, 
required  or  appropriate  to  service  the  Office  Building  Retail 
Parcels,  in  the  Premises  as  will  not  materially  interfere  with 
the  operation  of  the  Premises,  or  impair  the  structural  or 
architectural  integrity  of  the  Office  Building; 

f.  A nonexclusive  easement  for  maintenance  and 
operation  of  mechanical,  utility  and  elevator  equipment  serving 
the  Office  Building  Retail  Parcels; 

g.  An  exclusive  easement  to  use  the  floor  and 
ceiling  slabs  of  the  Premises  immediately  above  and  below  the 
Office  Building  Retail  Parcels  for  construction,  development, 
operation  and  maintenance  of  the  Office  Building  Retail  Parcels 
as  will  not  materially  interfere  with  operation  of  the  Premises 
or  the  Office  Building,  or  impair  the  structural  or  architec- 
tural integrity  of  the  Office  Building;  and 

h.  An  exclusive  easement  to  utilize,  improve, 
finish,  refinish,  paint  and  otherwise  cover,  and  install  fix- 
tures, furnishings  and  ornamentation  on  the  Office  Building 
which  face  or  enclose  the  Office  Building  Retail  Parcels  as 
will  not  materially  interfere  with  operation  of  the  Premises, 
or  in  any  way  impair  the  structural  or  architectural  integrity 
of  the  Office  Building. 

3.  The  SFRA  and  Retail  Tenant  grant  to  the  owner  of 
the  Office  Building  Parcel  for  benefit  of  the  Premises  ease- 
ments appurtenant  to  the  Premises  and  rights  upon  and  within 
the  Office  Building  Retail  Parcels  as  follows: 

a.  A nonexclusive  easement  for  horizontal  and 
vertical  support  of  the  Parcels  through  the  Structural  Compo- 
nents of  the  Office  Building  Retail  Parcels,  including  an 
easement  to  strengthen  or  reconstruct  the  Structural  Components 
at  the  sole  expense  of  the  Office  Building  Parcel  Owner; 
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b.  A nonexclusive  easement  to  use  all  passage- 
ways in  the  Office  Building  Retail  Parcels  for  emergency  in- 
gress and  egress,  and  other  purposes  deemed  appropriate  by  the 
Retail  Tenant; 


c.  A nonexclusive  easement  through  the  Office 
Building  Retail  Parcels  for  use  by  the  Office  Building  Parcel 
Owner  in  the  performances  associated  with  the  Joint  Management 
Areas  and  other  obligations; 

d.  A nonexclusive  easement  to  use  and  obtain 
benefits  of  the  Office  Building  Retail  Parcels'  life  safety, 
mechanical,  electrical,  security  and  utility  systems  not  other- 
wise included  within  Common  Utility  Facilities;  and 

e.  A nonexclusive  easement  for  the  reasonable 
relocation  of  all  necessary  public  utilities,  required  or 
appropriate  to  service  the  Premises,  in  the  Office  Building 
Retail  Parcels  as  will  not  materially  interfere  with  the  opera- 
tion of  the  Office  Building  Retail  Parcels,  or  impair  the 
structural  or  architectural  integrity  of  the  Parcels. 

4.  The  Joint  Management  Areas  shall  be  maintained 
and  operated  in  a first-class  condition,  and  in  accordance  with 
all  rules  and  regulations  by  the  Office  Building  Parcel  Owner. 

5.  The  Joint  Management  Areas'  Costs  shall  be 
proportionately  shared  by  the  Office  Building  Parcel  Owner  and 
the  Retail  Tenant. 

6.  The  Office  Building  Parcel  Owner  may  enter  into 
an  agreement  with  an  unrelated  third-party  operating  entity  for 
the  complete  operation  and  maintenance  of  the  Joint  Management 
Areas . 

IV.  PLANS  AND  SPECIFICATIONS 

A.  Improvements  in  the  CB-1  Real  Property 

1.  The  CB-1  Real  Property  Improvements  shall  be 
governed  by  the  terms  and  provisions  of  the  DDA  and  any  grant 
deed  or  Lease  pursuant  to  the  DDA. 

2.  The  Subsequent  Construction,  other  than  the 
permitted  or  required  demolition  or  razing,  on  a Parcel  outside 
of  the  Permissible  Building  Area  or  any  change  to  an  Improve- 
ment shall  require  the  approval  of  the  SFRA,  and  any  construc- 
tion within  five  (5)  feet  of  another  Party's  Parcel  shall 
require  the  approval  of  that  Party. 

3.  The  Subsequent  Construction  shall  not  require 
approval  if  it  is  in  accordance  with  original  Construction 
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Documents,  involving  replacement  with  the  same  or  similar 
materials,  or  under  certain  circumstances,  if  the  materials 
originally  installed  are  not  reasonably  available  or  do  not 
meet  current  code  requirements. 

4.  The  Subsequent  Construction  of  individual  store- 
fronts on  the  Retail  Parcels  in  compliance  with  the  store- 
front criteria  shall  require  no  approval. 

5.  The  Tenant  (or  owner)  of  any  Parcel  that  initi- 
ates Subsequent  Construction  shall  prepare  and  submit  Construc- 
tion Documents,  for  review  and  approval,  to  the  Party  whose 
approval  is  required  by  the  REA. 

B . Review  of  Construction  Documents 


1.  The  final  Construction  Documents  shall  be  suffi- 
cient in  form  and  detail  to  the  satisfaction  of  the  Requested 
Party ( s ) . 


2.  The  Parties  shall  hold  regular  progress  meetings 
to  coordinate  the  preparation  of  submission  to  and  review  of 
the  Construction  Documents  during  the  preparation  period. 

3.  The  parties  shall  cooperate  in  efforts  to  obtain 
a waiver  or  to  develop  a mutually  acceptable  alternative  to  any 
revisions  or  corrections  required  by  a governmental  entity. 

4.  The  Requested  Party(s)  shall: 

a.  Approve  or  disapprove  Construction 
Documents  within  the  specified  times; 

b.  Not  subsequently  disapprove  or  require 
changes  in  Construction  Documents  previously  approved;  and 

c.  State  in  writing  and  detail  the  rea- 
sons for  disapproval. 

5.  The  Requesting  Party,  upon  receipt  of  a disap- 
proval, shall  revise  the  Construction  Documents  in  a manner 
that  is  a logical  evolution  of  previously  approved  Construction 
Documents . 

C.  Construction  Schedule 

1.  The  Subsequent  Construction  shall  begin  and  be 
completed  within  the  times  specified  in  the  approved  Schedule 
of  Performance.  (The  Schedule  of  Performance  is  subject  to 
Force  Majeure  and  to  revisions  from  time  to  time). 
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2.  The  Requesting  Party  shall  periodically  submit 
written  progress  reports  to  the  Requested  Party(s). 

D . General  Construction  Requirements 

1.  The  Construction  by  each  Party  shall  be  per- 
formed so  as  not  to  cause  any  increase  in  cost,  unreasonably 
interfere  with  other  Construction  or  unreasonably  interfere 
with  the  operations  and  rights  of  the  other  Parties  or  SFRA. 

2.  The  Party  carrying  on  Construction  after  the 
Improvements  of  another  Party  has  opened  for  business  to  the 
general  public  shall  erect  and  maintain  construction  barricades 
until  substantial  completion  occurs. 

3.  The  Parties  shall,  as  the  need  arises,  have  a 
temporary  license  to  use  the  Common  Area  and  another  Party's 
Parcel  for  work  in  connection  with  its  Improvements. 

4.  The  Party  performing  the  Work  shall  submit  a 
plan  to  the  other  Party(s)  detailing  why  the  license  is  needed. 

5.  The  licensed  Party  shall  restore  the  Common  Area 
to  the  condition  in  which  it  existed  before  the  commencement  of 
the  Work. 


6.  The  licensed  Party  shall  restore  any  portion  of 
the  CB-1  Real  Property  that  is  damaged  by  its  Work  promptly 
upon  the  occurrence  of  the  damage. 

7.  The  owner  or  tenant  of  the  damaged  Parcel  may 
restore  the  Parcel  and  charge  the  licensed  Party  if  the  li- 
censed Party  fails  to  restore  the  area. 

8.  The  Party  initiating  or  being  responsible  for 
the  Work  shall: 

a.  Take  all  safety  measures  to  protect  persons 

and  property; 

b.  Indemnify  and  hold  all  other  Parties  harm- 
less from  all  liabilities  caused  to  persons  or  property  result- 
ing from  the  process  of  Work;  and 

c.  Indemnify  and  hold  the  other  Parties  harm- 
less from  and  against  all  liens  arising  from  the  Work. 

9.  The  Parties  agree  that  all  work  to  be  performed 
shall  be  done  with  first-class  materials  in  a diligent,  good 
and  workmanlike  manner,  and  in  compliance  with  all  applicable 
rules  and  regulations. 
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10.  The  Parties  agree  that  if  any  lien  is  filed 
during  the  term  of  the  REA,  against  any  portion  of  its  Parcel 
which  constitutes  Common  Area  or  against  another  Party's  Par- 
cel, the  at-fault  Party  shall  pay  and  discharge  the  same  of 
record  within  thirty  (30)  days  after  filing  of  the  lien. 

11.  The  Party(s)  shall  have  the  right  to  contest  the 
lien  by  appropriate  legal  proceedings  and  delay  the  payment  or 
discharge  of  the  lien  within  the  thirty  (30)  day  period  if  it 
furnishes  a bond  or  indemnity. 

V.  MAINTENANCE,  REPAIR,  ALTERATIONS  AND  RESTORATION 
A.  Maintenance  of  Improvements 

1.  The  Parties  shall  maintain  the  Improvements  on 
their  respective  Parcel  (s)  in  good  and  clean  order  and  pay  the 
cost  arising  from  such  maintenance. 

2.  The  Parties  shall  commence  and  complete,  within 
a reasonable  period  of  time,  the  restoration,  replacement  or 
rebuilding  of  the  Improvements  on  their  respective  Parcel (s)  if 
damage  or  destruction  to  the  Improvements  occurs. 

3.  The  Operator  shall  commence  and  complete  the 
restoration,  replacement  or  rebuilding  of  the  Improvements  on 
the  Common  Areas  if  damage  or  destruction  to  those  Improvements 
occurs . 


4.  The  Party  holding  fee  title  to  the  Office  Build- 
ing Parcel  shall  be  obligated  to  do  any  needed  Restoration  to 
the  Parcel  Improvements  if  damage  or  destruction  occurs,  sub- 
ject to  the  following: 

a.  Except  for  Joint  Management  Areas,  the 
Restoration  obligation  shall  not  exceed  proceeds  received  from 
insurance ; 


b.  The  Restoration  shall  be  commenced  and 
completed  within  a reasonable  period  of  time,  subject  to  an 
Extended  Restoration  Period; 

c.  The  exercise  of  the  Extended  Restoration 
Period  shall  cause  the  fee  title  holder  of  the  Office  Building 
Parcel  to  pay  the  SFRA  the  greater  of  the  Participation  Pay- 
ments or  an  amount  equal  to  the  average  amount  of  the  Partici- 
pation Payment  paid  annually  during  the  three  (3)  years 
preceding  the  damage  or  destruction; 

d.  The  fee  title  holder  of  the  Office  Building 
Parcel  shall,  in  all  events,  commence  and  complete  the  Restora- 
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tion  of  the  exterior  shell  of  the  Office  Building  Parcel 
Improvements ; 


e.  If  the  Owner  of  the  Office  Building  elects 
not  to  restore  within  two  (2)  years  after  damage  or  destruc- 
tion, SFRA  shall  have  the  option  to  either  (i)  acquire  the 
Office  Building  Parcel  for  fair  market  value,  or  (ii)  be  paid 
the  fair  market  value  of  remaining  Participation  Payments  as  if 
the  damage  or  destruction  had  not  occurred. 

5.  Major  damage  to  or  destruction  of  Improvements 
on  any  Parcel  where  there  is  less  than  ten  (10)  years  remaining 
on  the  Parcel  Lease  shall  obligate  the  lessee  of  the  Parcel  to 
promptly  as  practicable  either  commence  and  complete  Restora- 
tion, or  raze  all  damaged  buildings  and  return  the  Parcel  to  a 
safe  condition. 

6.  The  damage  or  destruction  to  a Party’s  Parcel 
who  is  not  obligated  to  restore  the  Improvements  and  elects  not 
to  restore  shall  require  the  Party  to  raze  the  Improvements  and 
clear  the  area  of  all  debris. 

7.  The  Party  shall  landscape  the  cleared  area  so  as 
to  match  the  adjacent  landscaped  areas. 

8.  The  acquisition  of  title  to  a fee  or  leasehold 
estate  shall  require  the  new  Party  to  perform  Restoration 
obligations  only  as  follows: 

a.  When  the  damage  or  destruction  occurs  prior 
to  foreclosure  from  a peril  required  to  be  insured  against  or 
insurance  not  required  but  for  which  there  were  proceeds;  and 

b.  When  the  damage  or  destruction  occurs 
subsequent  to  foreclosure. 

9.  The  Party  owning  any  Improvement  in  the  CB-1 
Real  Property  which  contains  a Common  Building  Component  shall, 
at  its  sole  cost,  maintain  the  Common  Building  Component. 

10.  The  Party  owning  any  Improvement  which  utilizes 
any  Common  Building  Component  contained  in  an  Improvement  which 
the  Party  does  not  own  shall  not  place  any  excess  burden  on 
that  Common  Building  Component. 

11.  The  Party  owning  an  Improvement  containing  a 
Common  Building  Component  or  a benefited  Improvement  shall  not 
be  precluded  from  doing  or  causing  to  be  done  any  work  to  its 
Improvements  if  the  Party  performing  the  work  provides  tempo- 
rary facilities,  if  needed: 
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a.  To  perform  the  function(s)  of  the  affected 
Common  Building  Component;  or 

b.  To  increase  or  supplement  the  capacity  of 
the  Common  Building  Component  so  that  an  excessive  burden  is 
not  placed  on  the  affected  Common  Building  Component. 

12.  The  Party  owning  the  Improvement  to  which  work 
is  performed  shall  not  be  liable  to  the  owners  of  other  Im- 
provements affected  by  the  work  as  long  as  reasonable  efforts 
are  made  to  keep  any  inconvenience,  annoyance,  disturbance  or 
loss  of  business  to  a minimum. 

B . Operation  and  Maintenance  of  Common  Area  and 

Gardens  Contribution 

1.  The  Operator  shall  operate,  maintain  and  repair 
the  Common  Area  from  and  after  the  date  of  Substantial  Comple- 
tion to  the  Common  Area  according  to  standards  set  forth. 

2.  The  Operator  shall  collect  from  the  Tenants  and 
Owners  the  cost  and  expense  incurred  in  carrying  out  its 
obligations . 

3.  The  Operator  shall,  whenever  facilities  have 
been  designed  and  constructed  so  as  to  be  able  to  serve  more 
than  one  Parcel,  undertake  to  be  the  coordinator  for  the  dis- 
tribution of  heat,  chilled  water  for  air-conditioning  and 
utility  services  within  the  CB-1  Real  Property. 

4.  The  expenses  arising  from  the  use  of  additional 
mechanical  and  electrical  facilities  shall  be  paid  by  the 
benefitted  Parcel  owner  or  tenant  to  the  Operator  as  additional 
charges . 


5.  The  Operator  may  cause  the  operation  of  any  and 
all  Shared  Truck  Facilities  to  be  provided  by  an  independent 
contractor ( s) . 

6.  The  Parties  and  the  Operator  shall  indemnify  and 
hold  each  of  the  other  Parties  and  their  respective  Parcels 
harmless  from  all  liens  and  costs  arising  from  the  performance 
of  any  activity. 

7.  The  Parties,  according  to  a specified  allocation 
(Exhibit  F),  shall  pay  annually  to  a Separate  Account  estab- 
lished by  the  SFRA  in  accordance  with  the  Retail  Lease  a sum 
equal  to  twenty  percent  (20%)  of  the  total  annual  Gardens 
Maintenance  Cost. 

8.  The  SFRA  may,  with  the  consent  of  the  Parties, 
increase  the  three  percent  (3%)  reserve  if  it  determines  that 
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the  amount  is  insufficient  for  capital  replacements  in  the 
Garden  necessary  to  meet  the  standards  of  the  Retail  Lease. 

9.  Each  Party  shall  be  severally  liable  for  its 
share  ("Allocable  Costs")  of  the  following: 

a.  The  Common  Area  and  Shared  Truck  Facilities 
Maintenance  Costs  on  the  CB-1  Real  Property; 

b.  The  Gardens  Contribution;  and 

c.  The  charges  for  costs  of  the  Common  Area 
located  on  CB-2  Leased  Property. 

10.  The  SFRA  shall,  if  it  becomes  an  owner  of  a 
Parcel  on  the  CB-1  Real  Property  by  termination  foreclosure  or 
exercise  of  its  right  to  reenter  be  liable  under  the  Allocable 
Share  Agreement  for  the  Parcel's  share  in  any  year  subject  to 
the  SFRA' s remaining  Net  Cash  Flow  after  deducting  eighty 
percent  (80%)  of  the  Gardens  Maintenance  Costs  and  other 
obligations . 

11.  The  obligation  of  any  Party  to  pay  the  Gardens 
Contribution  shall  terminate  concurrently  with  any  termination 
of  SFRA ' s Gardens  obligations  under  the  Retail  Lease. 

12.  The  capital  improvement  costs  and  costs  of 
Restoration  of  the  Common  Area  shall  be  Common  Area  Maintenance 
Costs . 


13.  The  capital  improvements  to  the  Common  Area  on 
the  CB-1  Real  Property  shall  be  made  without  the  prior  written 
approval  of  the  Parties  provided  that: 

a.  The  amount  expended  in  any  one  Accounting 
Period  shall  not  exceed  an  aggregate  of  $100,000; 

b.  The  amount  expended  in  any  one  Accounting 
Period  is  more  than  $250,000  then  a majority  of  the  Parties 
must  give  prior  written  approval. 

14.  All  disputes  regarding  the  computation  of  the 
Allocable  Costs  shall  be  subject  to  Arbitration. 

15.  The  Parties  shall  take  such  action  as  may  be 
reasonable  to  confine  the  use  of  the  Common  Area  to  authorized 
persons  and  to  those  uses  that  are  intended. 

16.  The  Operator  shall  develop  rules  and  regulations 
governing  use  of  the  Common  Area  designed  to  achieve  all  in- 
tended aims  and  purposes. 
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17.  The  Operator  shall  permit  the  Tenant  or  Occupant 
of  the  Retail  Parcel  to  use  the  Common  Area  for  promotional, 
marketing,  cultural  and  recreational  events. 

18.  The  Promotional  Events  shall  comply  with  the 
rules  and  regulations  governing  operation  of  the  Common  Area 
and  may  cause  temporary  restrictions  on  pedestrian  access  to 
and  circulation  in  the  Common  Area. 

19.  The  Party  conducting  the  Promotional  Event  shall 
indemnify  and  hold  harmless  all  Parties  and  the  SERA  from 
liability  incurred  as  a result  of  the  Promotional  Event. 

20.  The  damage  to  or  destruction  of  the  Common  Area 
caused  by  a Promotional  Event  shall  be  promptly  repaired  and 
restored  by  the  Party  conducting  the  Promotional  Event. 

21.  The  Operator  shall,  three  (3)  months  preceding 
the  end  of  the  Accounting  Period,  prepare  a detailed  plan  and 
budget  for  the  following  year  and  submit  the  same  to  all  Par- 
ties and  the  SFRA  for  review  and  approval. 

C . Designation  of  Operator 

1.  The  Operator  for  the  Common  Area  shall  be  se- 
lected by  the  Retail  Tenant. 

2.  The  Operator  shall  be  non-af filiated  with  the 
Retail  Tenant  unless  the  Parties  consent  to  the  selection  of  a 
person  affiliated  with  the  Retail  Tenant. 

3.  The  dissatisfaction  with  the  Operator’s  perfor- 
mance by  any  Party  or  SFRA  shall  require  written  notice  of  the 
dissatisfaction  to  all  other  Parties. 

4.  The  Operator  shall  have  thirty  (30)  days  to  cure 
the  dissatisfaction  subject  to  dismissal  for  failure  to  cure; 
then  a new  Operator  shall  be  chosen  by  the  Parties  with  the 
consent  of  SFRA. 

5.  The  Retail  Tenant  may,  at  any  time,  dismiss  the 
Operator  with  the  consent  of  a majority  of  the  Parties  and 
select  a new  Operator  subject  to  approval  by  a majority  of  the 
Parties  and  the  consent  of  SFRA. 

6.  The  Rights  and  obligations  of  the  Operator  are 
pursuant  to  its  contract  with  the  Retail  Tenant,  and  it  shall 
have  no  rights  under  the  REA. 
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D. 


Obligations  of  Parties 


1.  A defaulting  Party  shall  reimburse  any  Party 
that  has  either  paid  or  has  done  an  act  which  requires  payment 
as  performance  on  behalf  of  the  defaulting  Party. 

2.  The  Parties  grant  to  each  other  a lien  upon 
their  respective  Parcel (s)  and  Improvements  thereon  as  security 
for  obligations  to  other  Parties. 

3.  The  non-defaulting  Party  shall  have  the  right  to 
foreclose  the  lien  against  the  defaulting  Party's  Parcel(s)  and 
Improvements  as  provided  by  law,  and  shall  have  an  enforceable 
power  of  sale. 

4.  The  non-defaulting  Party's  lien  shall  be  subject 
and  subordinate  to  any  and  all  advances  secured  by  any  mortgage 
and  leases  or  subleases  upon  the  defaulting  Party's  Parcel. 

5.  The  non-defaulting  Party  shall  execute  and 
deliver  any  further  assurances  of  the  subordination  of  its 
lien. 

6.  The  non-defaulting  Party's  lien  shall  be  superi- 
or to  the  rights  of  any  purchaser  at  a foreclosure  sale  or 
transferee  by  deed  in  lieu  of  foreclosure. 

VI.  OPERATING  COVENANTS 

A.  General  Operating  Covenants 

1.  The  Parties  shall  operate  and  maintain  the  CB-1 
Real  Property  and  Improvements  in  the  following  manner: 

a.  Maintain  the  layout  of  the  CB-1  Real  Prop- 
erty in  accordance  with  the  Site  Plan  (Exhibit  B);  and 

b.  Manage  and  operate  the  CB-1  Real  Property 
under  the  name  "Yerba  Buena  Gardens"  unless  expressly  otherwise 
approved  by  SFRA. 

2.  The  temporary  cessation  of  the  business  of  any 
Party  for  the  purpose  of  inventory,  alterations,  repairs  or 
restoration  shall  not  be  deemed  a discontinuance  of  operation 
so  long  as  the  premises  are  reopened  promptly  upon  completion. 

B.  Uses 

1.  The  Office  Building  Parcel  shall  be  used  only 
for  first  class  office  purposes  and  incidental  commercial, 
retail  and  parking  uses  compatible  with  office  use. 
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2.  The  Hotel  Parcel  shall  be  used  only  for  purposes 
pursuant  to  the  Hotel  Lease. 

3.  The  Retail  Parcels  shall  be  used  only  for  uses 
permitted  by  the  Retail  Lease,  excluding  the  portion  subleased 
to  the  SFRA. 

4.  The  Parties  shall  perform  all  applicable  provi- 
sions of  the  Redevelopment  Plan  and  the  Declaration  of 
Restrictions . 

5.  The  Common  Area  shall  be  used  only  for  purposes 
related  to  businesses  and  activities  conducted  in  the  CB-1  Real 
Property: 

a.  Ingress  and  Egress 

b.  Utilities 

c.  Pedestrian  Traffic 

d.  Comfort  and  Convenience  Facilities 

e.  Signs 

f.  Construction 

g.  Service  Vehicles 

h.  Doors  and  Exits 

i.  Foundations,  Footings,  Overhangs  and 

Canopies 

j . Encroachments 

k.  Fire  and  Service  Corridors 

l.  Promotional  Events 

6.  The  CB-1  Real  Property  shall  not  be  used  or 
operated  for: 

a.  Any  use  which  does  not  comply  with  applica- 
ble zoning  ordinances; 

b.  Any  unlawful,  immoral  or  disreputable 
purpose  or  for  any  activity  of  a type  which  is  not  generally 
considered  appropriate  for  a first-class  mixed-use  complex 
conducted  in  accordance  with  good  and  generally  accepted  stan- 
dards of  operation; 
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c.  Any  use  which  is  contrary  to  the  Redevel- 
opment Plan  or  the  Declaration  of  Restrictions;  or 

d.  Other  expressly  prohibited  activities. 

7.  There  shall  be  no  selling  activities  conducted 
outside  the  Permissible  Building  Areas  nor  outside  the  physical 
limits  of  the  Improvements  constructed  on  the  Parcels  which 
interfere  with  efficient  pedestrian  traffic  flow. 

8.  No  fence,  structure  or  other  obstruction  of  any 
kind  shall  be  placed,  kept,  permitted  or  maintained  upon  the 
Common  Area  without  the  prior  written  consent  of  the  Operator. 

9.  The  installation  of  signs  within  the  CB-1  Real 
Property  shall  be  as  set  forth  in  the  Scope  of  Development 
attached  to  the  DDA. 

VII.  PARTICIPATION  PAYMENTS --OFF ICE  BUILDING  PARCEL 

A.  Participation  Payments 


The  Owner  of  the  Office  Building  Parcel  shall  pay  to 
the  SFRA  a Participation  Payment  equal  to  eight  percent  (8%)  of 
the  Participation  Payment  Net  Cash  Flow  from  the  Parcel  for 
each  Fiscal  Year  within  one  hundred  twenty  (120)  days  of  the 
end  of  the  Owner's  Fiscal  Year.  Participation  Net  Cash  Flow 
means  Gross  Revenues  from  the  Office  Building  Parcel  less 
Operating  Expenses  and  a Preferred  Return  of  fifteen  percent 
(15%)  per  annum  of  Development  Costs  (cumulative  commencing  the 
fifth  (5th)  year  following  completion  but  the  cumulation  shall 
never  to  reduce  SFRA's  Participation  Payment  below  four  percent 
(4%)  in  any  year). 

B . Annual  Accounting  Statements 

1.  The  Owner  of  the  Office  Building  Parcel  shall 
furnish  the  SFRA  a detailed  statement  of  income  and  expense 
from  the  Office  Building  Parcel  no  later  than  one  hundred 
twenty  (120)  days  after  the  end  of  each  fiscal  year. 

2.  The  SFRA  shall  have  at  all  reasonable  times  the 
right  to  inspect  all  books  of  account  for  the  Office  Building 
Parcel  and  cause  such  books  of  account  to  be  audited  by  inde- 
pendent public  accountants. 

C . Manner  of  Payment/Separate  Account 

1.  The  Participation  Payments  shall  be  paid  in  U.S. 
legal  tender  used  for  the  payment  of  public  and  private  debts. 
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2.  The  payment  shall  be  paid  directly  to  a separate 
account  established  by  the  SFRA  in  accordance  with  the  Retail 
Lease . 


D . Business  Interruption  Insurance 

The  Owner  of  the  Office  Building  Parcel  shall,  if 
available,  carry  business  interruption  insurance  in  an  amount 
not  less  than  one  hundred  fifteen  percent  (115%)  of  the  Partic- 
ipation Payment  Net  Cash  Flow  for  the  previous  year. 

VIII.  INSURANCE 

A.  Duty  to  Carry  Insurance 

1.  The  Operator  shall  carry,  or  cause  to  be  car- 
ried, all-risk  property  insurance  for  Full  Replacement  Cost  of 
all  Improvements  in  the  Common  Area  under  the  supervision  and 
control  of  the  Operator,  subject  to  lesser  amounts  under  cer- 
tain circumstances. 

2.  The  Tenants  and  Owners  shall,  at  their  sole  cost 
and  expense,  carry  policies  of  all-risk  property  insurance  for 
Full  Replacement  Cost  Endorsement  on  the  Improvements  on  their 
respective  Parcel (s),  subject  to  lesser  amounts  under  certain 
circumstances . 

3.  The  Tenants  and  Owners  shall  carry  comprehensive 
public  liability  and  property  damage  insurance  covering  its 
Parcel  and  Improvements. 

4.  The  Operator  shall  carry  comprehensive  public 
liability  and  property  damage  insurance  covering  the  Common 
Area  under  the  supervision  and  control  of  the  Operator. 

5.  The  construction,  alteration  or  repair  of  any 
Improvements  on  the  CB-1  Real  Property  shall  require  the  Party 
or  Operator  performing  such  work  to  keep  and  maintain  adequate 
Worker's  Compensation  Insurance,  including  employer's  liability 
coverage,  covering  all  persons  employed  in  connection  with  the 
work. 


6.  The  Parties  and  the  Operator  shall  insure 

against  damage  to  or  destruction  of  machinery  and  equipment 

located  on  its  Parcel,  or  the  Parcel  it  is  operating,  in  an 
amount  not  less  than  one  hundred  percent  (100%)  of  the  actual 
replacement  value  to  the  machinery  and  equipment. 

B . Use  of  Police  Proceeds 

1.  The  insurance  proceeds  paid  to  any  Party  by 

reason  of  damage  to  or  destruction  of  the  Improvements  on  its 
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Parcel  shall  be  used  by  such  Party  to  restore  the  damaged  or 
destroyed  Improvements. 

2.  The  insurance  proceeds  paid  to  the  Operator  by 
reason  of  damage  to  or  destruction  of  any  Improvements  on 
Common  Areas  shall  be  used  by  the  Operator  for  the  repair  or 
rebuilding  of  those  Improvements. 

3.  The  fire,  extended  coverage  and  earthquake 
insurance  policy(s)  shall  contain  a clause  that  any  loss  in 
excess  of  $2,500,000  shall  be  payable  to  a trustee  but  avail- 
able to  the  Operator  or  Party  responsible  for  reconstruction  or 
repair. 

C.  Indemnification  by  Parties 

The  Parties,  or  where  applicable,  the  Operator,  shall 
indemnify,  defend  and  hold  harmless  each  of  the  other  Parties 
and  the  SFRA  against  all  liabilities  arising  from  loss  or 
damage  occurring  on  their  respective  Parcels. 

D . Blanket  Policies 


The  insurance  obligations  may  be  satisfied  by  means 
of  a so-called  blanket  policy. 

E .  Release  and  Waiver  of  Subrogation 

1.  The  Parties  and  the  Operator  waive  all  rights  to 
recovery  and  causes  of  action,  and  release  each  other  from  any 
liability  from  all  losses  and  damages  to  the  property  of  each 
which  are  of  the  type  covered  under  the  required  policies. 

2.  The  Occupant  of  any  Improvements  in  the  CB-1 
Real  Property  waive  all  rights  to  recovery  from  any  Party  for 
losses  and  damages. 

IX.  CONDEMNATION 

A.  Restoration  upon  Condemnation 

1.  The  condemnation  of  any  part  of  the  Improvements 
on  any  Parcel  shall  require  the  Parcel's  possessor  to  recon- 
struct the  Improvements. 

2.  The  condemnation  of  any  part  of  the  Common  Area 
Improvements  in  the  CB-1  Real  Property  shall  require  the  Opera- 
tor to  rebuild,  replace  and  repair  the  Improvements. 

3.  The  obligations  to  restore  are  limited  to  the 
same  extent  as  for  damage  or  destruction,  and  to  condemnation 
proceeds . 
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B. 


Waiver  of  Award 


The  Parties  and  the  Operator  waive,  in  favor  of  each 
other  Party  whose  property  is  taken  by  condemnation,  any  value 
of  the  condemnation  award  attributable  to  any  easements  which 
are  held  in  the  property  of  the  other  Party. 

C . No  Termination  of  Easement 

The  existence  of  any  easements  shall  not  be  affected 
by  the  termination  of  any  Party's  obligations. 

D . Mortgagee  and  SERA  Participation 

1.  The  right  of  participation  by  any  Mortgagee  in 
any  eminent  domain  proceedings  on  behalf  of  or  with  any  Party 
shall  not  be  prohibited. 

2.  The  participation  by  the  SFRA  in  any  eminent 
domain  proceeding  is  limited  to  its  Participation  Payment 
interest  in  the  Office  Building  Parcel. 

X.  REAL  ESTATE  TAXES  OR  IMPOSITIONS 

A.  Payment  of  Taxes  or  Impositions 


1.  The  Parties  shall  pay  before  delinquency  all 
Impositions  levied  on  its  Parcel (s)  and  the  Improvements. 

2.  The  Operator  shall  pay  before  delinquency  all 
Impositions  levied  on  the  Common  Area. 

3.  The  Parties  or  the  Operator  may  contest  the 
validity,  applicability  and/or  the  amount  of  any  Imposition  by 
the  appropriate  proceedings. 

4.  The  non-payment  of  any  Imposition,  by  any  Party, 
may  be  paid  by  any  other  Party  and  shall  entitle  the  Party  to 
prompt  reimbursement  plus  interest  from  the  defaulting  Party. 

B . Possessory  Interest  Tax 

The  grant  of  easements  in  the  Common  Area  may,  under 
certain  conditions,  give  rise  to  the  imposition  of  a possessory 
interest  tax  on  a Parcel  which  is  payable  when  due. 

C . Arbitration 

The  arbitration  of  a dispute  shall  be  conducted 
pursuant  to  the  rules  and  regulations  of  the  American  Arbitra- 
tion Association. 


21 


XI . NOTICES  AND  APPROVALS 


A.  Notices  to  Parties  and  the  Operator 

1.  Every  notice  shall  be  in  writing  and  shall  be 
govern,  made  or  communicated  by  the  United  States  mail  to  the 
receiver's  designated  address. 

2.  Every  notice  must  state  or  be  accompanied  by  a 
cover  letter  that  states: 

a.  The  pertinent  Section  of  the  REA  and  the 
action  or  response  required; 

b.  The  period  of  time  for  response,  if  appli- 
cable; and 


c.  The  failure  to  object  to  the  notice  within 
the  stated  time  period  will  be  deemed  a consent,  if  applicable. 

B . Amendment 


The  REA  may  be  amended  or  modified  only  by  a writing 
signed  and  acknowledged  by  the  Parties  and  SFRA,  and  with  the 
prior  written  approval  of  any  Mortgagee. 

XII.  GENERAL  PROVISIONS 

A.  Term 

1.  The  REA  shall,  unless  otherwise  provided  for, 
remain  in  full  force  and  effect  until  sixty  (60)  years  from  the 
date  of  the  REA  and  shall  be  automatically  renewed  and  extended 
upon  the  exercise  of  a renewal  option  under  the  Lease  of  the 
Hotel  or  Retail  Parcels. 

2.  The  provisions  for  Participation  Payments  and 
Recourse  shall,  unless  otherwise  provided  for,  remain  in  full 
force  and  effect  until  ninety-nine  (99)  years  from  the  date  of 
the  REA. 


3.  The  easement  (s)  granted  to  the  Owner  of  the 
Office  Building  Parcel  which  are  in  existence  upon  the  Termina- 
tion Date  shall  continue  in  perpetuity,  except  for  certain 
limitations . 

4.  The  termination  of  the  REA  due  to  the  occurrence 
of  a Terminating  Event  shall  not  cause  the  termination  of  any 
easement(s)  if  at  such  time  the  Party  has  any  Improvements  on 
its  Parcel. 
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B. 


No  Dedication 


The  REA  shall  not  be  construed  as  creating  or  result- 
ing in  a dedication  of  any  portion  of  the  CB-1  Real  Property 
for  public  use  or  create  any  rights  in  the  general  public. 

C.  Obligation  of  SFRA  on  Lease  Termination  or 
Foreclosure 


1.  The  SFRA  shall,  if  it  reacquires  any  Parcel  by 
reason  of  foreclosure  or  termination,  exercise  its  best  efforts 
to  obtain  a new  tenant  for  the  Parcel  to  fulfill  obligations 
under  the  REA. 

2.  If  SFRA  fails  to  exercise  its  best  efforts  to 
obtain  a new  tenant,  and  other  Parties  pay  amounts  SFRA  would 
otherwise  be  obligated  to  pay,  the  other  Parties  may  offset 
such  payments  against  rent  or  Participation  Payments  due  SFRA. 

D.  Operation  and  Maintenance 

1.  The  SFRA  shall,  unless  otherwise  provided,  have 
no  liability  or  obligation  for  operation  or  maintenance  of  the 
Common  Area. 

2.  The  SFRA  shall  have  no  liability  for  any  claim 
arising  from  any  design  defect  or  faulty  construction. 

E . Easements 


The  SFRA  shall,  upon  the  occurrence  of  a Termination 
Event  as  to  any  Parcel,  have  the  right  to: 

1.  Revoke  or  relocate  any  easements; 

2.  Connect  and  integrate  any  new  planned  develop- 
ment into  the  existing  Common  Area,  and  require  of  and  grant  to 
any  Parties  such  easements  necessary  for  that  purpose; 

3.  Use  any  common  support  facilities  for  the  use  of 
future  development;  and 

4.  Plan  for  and  implement  any  subsequent  develop- 
ment without  being  bound  by  any  previously  approved  plan  under 
the  DDA  provided  that  the  same  high  standards  of  design  and  use 
are  maintained. 

F.  Recourse 


The  remedies  of  the  Parties  and  SFRA  are  limited  to 
enforcement  of  lien  rights  under  the  REA  and  actions  for  in- 
junction except  for: 


23 


. 


1.  Recovery  of  Common  Area  or  Shared  Truck  Facility 
Maintenance  Costs; 

2.  Payment  of  insurance  premiums  of  a defaulting 

Party; 

3.  Bodily  injury  or  property  damages,  whether  or 
not  insured; 

4.  Participation  Payments  due  SFRA  from  the  Owner 
of  the  Office  Building  Parcel; 

5.  Restoration  of  supporting  structures  of  a de- 
faulting Party; 

6.  Razing  improvements  of  a defaulting  Party; 

7.  Enforcing  the  collection  of  the  above  amounts; 

8.  If  the  Owner  of  the  Office  Building  Parcel 
defaults  in  its  obligation  to  restore  or  insure  and  does  not 
commence  restoration,  SFRA  may  recover  the  fair  market  value  of 
its  Participation  Payments  lost  as  a result  thereof;  and 

9.  If  SFRA  defaults  in  its  Gardens  obligations 
under  the  Retail  Lease,  or  fails  to  expend  funds  in  the  Sepa- 
rate Account  as  required  by  the  Retail  Lease,  any  Party  may 
seek  specific  performance  against  SFRA. 


--End  of  Summary- - 
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